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: Over-all size of all outfits 1-3, 4" high x 10-1, 4" deep x 2-1/4" wide 
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Here comes 1978! Let’s hope it’s a 
super year for The Florida Bar, all 
the people of Florida, in fact our 
entire nation. Yes, we all need a 
“good” year. Too long has the 
nation wallowed in economic 
doldrums. Too long have Florida 
citizens seen their income and 
retirement dollars shrink under a 
merciless inflationary spiral. Too 
long has the image of the lawyer 
rested at the lower level of the scale 
of public opinion. Things can and 
must change for the better. My 
goodness, if F.S.U. can beat the 
Gators, anything can happen! 

In September of 1976 a small staff 
committee was formed for the 
purpose of developing a “staff 
perspective concerned with the 
next decade of The Florida Bar’s 
growth.” Its 30-page report was 
finalized in the fall of 1977 with 
portions of it placed in the hands of 
the standing committee on Long 
Range Planning. 

What were some of the 
projections? Based upon historical 
patterns and documentation, the 
committee first looked at 
membership size. Using a factor of 
net annual membership growth of 
2,100, it was resolved that by 1986 
The Florida Bar would list 40,500 
persons as members. 

As an interesting sidelight, when 
planning the original Florida Bar 
Center in 1963, a factor of 500 was 
used in predicting future 
membership growth. Little did we 
suspect then that the population 
boom in lawyer admissions would 
scar to 2,000 annually in just a very 
few years thereafter. 

Again based on historical trends, 
income was analyzed. With a total 
budget of $100,000 in 1956, $435,360 
in 1966, $4,017,520 in 1976, the 
committee estimated that by 1986 
the budget will reach $14,175,000. 
This conclusion is not based upon 
any new major activities or income 
source but rather based on a 
projection from the “status quo.” 

The committee spent many days 
carefully defining not only specific 
goals of presently existing Bar 
programs, but just how these goals 


YOURS 


could be successfully implemented. 
Discipline, CLE, UPL, public 
relations, publications, member- 
ship relations, legislation, and 
lawyer information services were 
all dealt with in detail, just to 
mention a few. 

A look also was taken at what 
might lie ahead in the way of new or 
expanded programs. Here the 
committee did its crystal ball 
gazing based on antenna out 
listening to the Florida Legislature, 
the Supreme Court of Florida, the 
Bar membership, the news media 
and finally just personal guesses. 
Some of the programs predicted to 
experience substantial growth 
were: continuing legal education, 
public affairs, lawyer information 
services, sections, and discipline. 
New programs that were in line for 
a greater portion of the Bar's 
financial and staff resources 
included prepaid legal services, 
membership insurance, fee 
arbitration, trust auditing and 
specialization. 

Predicted trends that are not 
happy ones included increased 
legislative effort to control the legal 
profession and greater intrusion 
into the profession by the federal 
government with its ever- 
expanding tentacles of burgeoning 
agencies. It was thought by the 
committee that the news media 
“will continue to praise or criticize the 
Bar as it deems appropriate.” 

What single thing will do more 
than anything else to meet the 
challenges facing our profession in 
the next decade? My answer is 
simple. A total commitment by 
every member of The Florida Bar. 
A total commitment to maintaining 
high ethical standards, profession- 
alism in and out of the courtroom, 
good client and public relations, 
and a renewed dedication to public 
service. These are the jewels that 
will sparkle in the crown of The 
Florida Bar and make good things 
happen. Without them, our destiny 
as a learned, honored profession is 
in doubt. 

MarsHALL R. Cassepy 
Executive Director 
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UPL Issue 


The November 1977 issue of the 
Journal is excellent as usual. I am 
particularly impressed with and wish to 
encourage future utilization of themes 
upon which several articles are written 
from varying perspectives. 

I feel that the treatment of UPL was, 
given the limitations of space, 
comprehensively treated, and that the 
November issue constitutes a very 
effective educational tool. 

Congratulations to you and your staff 
for consistently excellent service to the 
members of the Bar. 


MiIcHAEL W. DuGGER 
Tallahassee 


I read the November 1977 issue of the 
Journal with great interest, as UPL is 
one of my “pet” subjects. 

Over the last several years, I have 
become disenchanted with the Bar’s 
UPL activities to the point of total 
disgust. I find considerable difficulty in 
defending UPL when nonlawyers 
provide a high quality of “legal” 
service, but find it offensive when 
nonlawyers (as well as _ lawyers) 
consistently are providing a low quality 
of legal service. 

When an attorney produces a low- 
quality work product, he has an 
ascertainable standard of care to which 
he may be held accountable and injured 
clients have redress available to them. 
When the nonlawyer provides the same 
low-quality of work product, what is his 
standard of care and what redress is 
available to the injured client? 

On several occasions, I have reported 
to the UPL committees what I feel to be 
good cases for committee action. 
Situations where, for example, (1) 
“Business Brokers” have prepared 
contracts to purchase and sell 
businesses by using one-page fill in the 
blank forms which are designed for 
inter-changeable use for sales ot 
proprietorships, partnerships, stock of 
corporations and corporate asset sales; 
(2) Design and installation of pension 
and profit-sharing plans by life 
insurance agents; and, (3) Length 
opinion letter written by life insurance 
agents relating to the federal income, 
estate and gift tax consequences of 
proposed methods of purchasing life 
insurance policies by individual clients. 
On each occasion, there was material 
injury to the client (or could have been), 
and on each occasion, action was 


declined “because it’s just not good 
enough a case.” 

The Bar has been “impotent,” in my 
estimation, in dealing with UPL. 
Combine this with the Department of 
Justice positions, and it appears that 
there is not really any such thing as 
UPL, and the door is now open for 
anyone to engage in the practice of law. 

My personal feelings are that when a 
nonlawyer renders a traditionally “legal 
service,” his standard of care should be 
that of an attorney who is qualified to 
render that service. By implication, 
such a nonlawyer may well be 
warranting to the consumer of the 
service that the service meets that 
standard of quality. If the legislature 
should see to adopt such a position, 
UPL may become obsolete, and the 
antitrust problems moot. 

The economic rub is somewhat more 
subtle. While life insurance agents, 
pension consultants, business brokers 
and the like are permitted to infringe on 
the “practice of law,” attorneys are 
ethically precluded from selling life 
insurance, holding themselves out as 
brokering business and perhaps even 
holding themselves out as_ being 
“pension consultants,” to name only a 
few. Who is injured by this state of 
affairs? The erosion of the “practice of 
law’ certainly injures the bar 
economically. Even more important, I 
believe the public is injured - 
nonlawyers have no ethical canons 
requiring disclosure of acting in the 
client’s best interests... . 

I believe that it is essential that the Bar 
rethink its historical position on nonlaw 
business activities of attorneys and 
consider sponsoring legislation which 
would clearly define the implied 
warranties of nonlawyers providing 
success .... 

James C. JOHNSTON 
Fort Myers 


Summary Judgment 


The helpful article on summary 
judgment authored by Charles H. 
Damsel, Jr., in the October, '977, 
Journal contained one _ possibly 
misleading statistic. The author states 
that “It appears that the appellate courts 
have reversed the granting of summary 
judgments in 81.2 percent of the cases 
following Holl.” This figure first 
appeared in a fine article in the 
University of Florida Law Review 


entitled “Procedural Mirage: Post-Holl 
Summary Judgment Law in Florida.” 
The statistic, however, carne from a 
study by the author of the Florida Law 
Review article of 421 Florida summary 
judgment decisions in Volumes 200 
through 294 of SouTHERN REPORTER, 
Second Series. 

The problem with the figure and the 
nature of the study which generated it, 
is that it does not take into count the 
situations in which summary judgments 
granted by lower courts were either 
affirmed on appeal per curiam or were 
not appealed. Therefore, it is not really 
possible to determine what percentage 
of the summary judgments appealed 
from are reversed, or what percentage 
of summary judgments granted by 
lower courts are actually appealed. 

Reference to the statistic that 81.2 
percent of post-Holl summary 
judgments were reversed on appeal 
may have the opposite effect to that 
desired by the author of the Journal 
article, in that it might reinforce the 
perceived futility of the summary 
judgment procedure. The Florida Law 
Review article suggests that the present 
summary judgment rule might be 
better used if counsel were more 
selective about the types of issues 
sought to be determined by summary 
judgment. Such an approach would 
recognize that the Holl decision, and in 
fact, most of the now leading decisions 
on summary judgment, were rendered 
in factual types of case such as those 
involving malpractice and _ similar 
negligence issues. 

It may be advisable to consider some 
sort of informal mediation panel 
approach as suggested by Mr. Damsel. 
The present Florida Rule is clearly not 
such a_ procedure. Counsel who 
endeavor to use it as such may wind up 
actually diminishing its effectiveness in 
cases better suited to summary 
judgment. Thus, it would appear the 
better approach for attorneys to restrict 
summary judgment motions to cases 
involving primarily legal issues while 
pressing for legislation or rule 
amendments designed to limit fruitless 
or weak factually oriented litigation. 


MICHAEL A. FOGARTY 
Tampa 


Blow the Bugle 


The government is against us. The 
news media is against us. The public 
doubts us. The cacophony is wearying. 
But we are not defenseless. There are 
tens of thousands of our clients who 
know and trust us. Yours is the bugle. 
Blow it louder. 


STANLEY A. McDONALD 
Naples 
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Lawyer Discipline 


Dawn is a new beginning, a fresh 
start. It is an opportunity to wipe 
the slate clean of negatives and 
preserve the wisdom of yesterday’s 
experience for application today. 
Old Japan recognized its 
importance by rising early and 
celebrating the event reverently. It 
is another chance to overcome an 
obstacle, achieve a goal, solve a 
problem, find peace. 

We have been greeted with the 
necessity of lawyer discipline for 
many dawns. The problem plagues 
us on every turn, fatigues us with its 
unremitting presence, and drains us 
of our substance. If only “man’s 
inhumanity to man” were not part 
of the scheme of things, misconduct 
and discipline would be words in 
the abstract. 

Nevertheless, the need for lawyer 
discipline is a reality and a heavy, 
heavy burden to us all. Ineffective 
discipline tarnishes our image, 
decimates our pride, and reduces 
our effectiveness. 

What do you say we come to 
grips with it, and subsume it once 
and for all. 

It is not a pleasant subject to me 
any more than it is to anyone else, 
but the Supreme Court demands 
our attention, and to ignore it 
abdicates our primary function as 
an arm of the court. 

My energies have been devoted 
to capacity to the improvement of 
our situation, and hopefully you 
will understand that along with 
other programs of The Florida Bar, 
this one requires attention as well. 

We were virtually without 
legislative machinery before my 
election. We now approach the 
best. We were faced with 
advertising full bore at the 
beginning of my administration; we 
dealt with it responsibly for final 
decision by the Supreme Court. 
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Specialization guidelines have also 
been formulated for those sections 
wishing to distinguish themselves 
with training and experience from 
the self-serving advertisers. 
Complaints of dull continuing legal 
education seminars being 
addressed, such as lectures on video 
tapes of interesting speakers for 
statewide availability. For the first 
time in years, we are looking at 
expense accounts of staff people, 
investment of cash reserves, and job 
descriptions of The Florida Bar 
employees. These in-house 
measures should result in savings of 
thousands of dollars. Responding to 
your urgings, our lobbying efforts 
were directed to Washington, D.C., 
when the federal judgeship bill was 
foundering. The Florida 
congressional delegation responded 
vigorously to our visits and 
contributed immeasurably so that 
the bill now includes provisions for 
eight additional federal district 
judgeships in Florida. 

On public issues, we created a 
statewide “Youth and the Law” 
educational program in the public 
schools, teaching students about the 
administration of justice and the 
important function the lawyer 
serves. We have received editorial 
acclaim from the Tallahassee 
Democrat, the Miami Herald and 
the Orlando Sentinel Star for our 
Land and Security Fraud Task 
Force which will tighten loopholes 
in the law, centralize authority, 
maximize law enforcement and 
minimize perpetration of 
fraudulent schemes. We are 
working toward a prison reform 
commission designed to facilitate 
prisoner rehabilitation and reduce 
recidivism. 


Lawyer discipline, on the other 
hand, is just as important to us as 
legislative effectiveness, continuing 
legal education, and adequate 
judges. To wonder why the 
attention is always on lawyer 


discipline and not on doctor 
discipline or some other profession 
gets us nowhere. To say we have the 
best, most active, and effective 
grievance machinery among the 
professions is not enough. We are 
not relieved of our duty of self 
scrutiny, self improvement of our 
profession, the court system and the 
administration of justice by the 
inactivity of other professions. Yes, it 
is true, the press has not zeroed in on 
the medical profession and others 
the way they have us, and the public 
attention is therefore directed more 
to our disciplinary procedures. 
However, it is futile to bemoan this 
fact. The circumstances call for 
improvement and the Florida 
Supreme Court has directed that 
we address lawyer discipline. 

Our discipline program is remiss 
in two areas: 

1. There is frequent delay along 
with inefficiency and inadequacy in 
the prosecution of grievances. 
Delay occurs primarily at the 
grievance committee and referee 
level. 

2. There is significant lack of 
public confidence in our 
disciplinary process. It would be to 
our distinct advantage to have 
public confidence. 

To reduce delay and improve 
adequacy of grievance prose- 
cutions, the following are the 
proposals by your elected leaders 
of The Florida Bar: 


1. The circuit grievance 
committees should be authorized to 
appoint lawyers to act as 
investigators for grievance 
committee members. Since 
investigation of complaints is time 
consuming, this procedure will 
assist greatly in expediting the 
process. 

2. Paid staff members of The 
Florida Bar should be available to 
grievance committees to 
investigate and present evidence to 


them. This will allow The Florida 


Bar to enter areas that are 
overloaded with grievance matters 
and do the field work for the 
committees, as needed. 

With paid staff members doing 
the investigation and presentation 
of complaints so that volunteer 
grievance committees are required 
only to rule whether there is 
probable cause, delay at the 
grievance committee level should 
be substantially allayed. 

It has been argued that volunteer 
grievance committees should be 
eliminated altogether since busy 
lawyers do not have the time to 
handle the complaints. It is my hope 
the Supreme Court will reject this 
argument since it is informative, 
enlightening and productive for 
practicing lawyers to be active in 
disciplining their colleagues for 
errant conduct. 

3. All cases requiring trial should 
be by a circuit judge rather than the 
present system of a volunteer 
practicing lawyer. Once a 
grievance reaches the filing of a 
formal complaint by The Florida 
Bar, the case should be conducted 
under a speedy trial rule unless 
extended by the circuit judge for 
good cause. Circuit judges are 
conditioned to hear and decide 
disputes. Based on __esstatistics 
compiled by staff, the number of 
cases to be tried by circuit judges 
would not make this additional 
duty intolerably onerous. The 
credibility of a career judge is 
better than a practicing lawyer. The 
complainant and the public will 
accept a circuit judge’s decision 
more gracefully than a practicing 
colleague of the accused lawyer. 

To enhance public confidence, 
the following are the proposals by 
your elected leaders of The Florida 
Bar: 


1. An appellate review 
committee should be established in 
each circuit to hear any appeal by a 
complainant upon the finding of no 
probable cause by the grievance 
committee. The appellate review 
committee may consist of five 
members from The Florida Bar and 
at least two lay people, all to be 
appointed by the Board of 
Governors, the Supreme Court, or 
some other responsible authority. 
This would bring lay persons into 
the grievance machinery for the 
first time at a level where the 
complaint of “whitewashing” is 
frequently made, and would give 
assurance to a nonlawyer 
complainant that other lay people 
will be reviewing decisions that are 
appealed. The lay people will be 
bound by the same rules as those 
applied to Bar members. 


2. A discipline review committee 
should be formally established in 
the Integration Rule. The purpose 
of the discipline review committee 
is to review disciplinary action 
taken by circuit grievance 
committees and make recom- 
mendations to the Board of 
Governors regarding those actions. 
It was my privilege to serve as the 
first chairman of the Disciplinary 
Review Committee in 1976. This 
committee, too, should have lay 
people, and a possible composition 
would be five members from the 
Board of Governors and two lay 
people. The members should be 
appointed by the president of The 
Florida Bar since this is a committee 
of the Board of Governors serving 
the Board. 

I fully realize the innovative 
nature of introducing lay people 
into our heretofore enjoyed self- 
policement in the area of discipline. 
However, I have checked with the 
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19 states where lay people are 
involved in the grievance process, 
and in all 19 instances, the report 
was praise for the system. The 
grievance record of The Florida 
Bar makes no apology necessary. 
“Whitewash” charges are blatantly 
untrue. With lay people in the 
system we will have nonlawyers 
attesting to the fact, which is the 
way it is working in other states. 
With lay people in the system, 
public confidence will be 
enhanced. If it is the Florida 
Supreme Court’s decision to put 
laymen on circuit grievance 
committees, my investigation 
reveals you have little to fear; but to 
the contrary, have every reason to 
believe the accused lawyer will not 
be prejudiced in receiving a fair 
hearing, but public confidence will 
be strengthened, and the image of 
the Florida lawyer improved. The 
Board of Governors voted to 
introduce laymen on the review 
committees as opposed to the initial 
committee because there are times 
when lay people are handicapped 
when the case deals with 
incompetence or other charges 
requiring knowledge of a trained 
lawyer. 


3. Our disciplinary rules should 
be explicit in requiring that money 
received by a lawyer as unearned 
fees remains in the lawyer’s trust 
account until earned except when it 
is received as a retainer from the 
client on a regular and continuing 
basis. 

4. Staff auditors should be 
retained by The Florida Bar to audit 
trust accounts on a random basis. 
The random audit should ascertain 
the trust account procedures of a 
specific lawyer as set out in the 
Integration Rule of The Florida 
Bar. The audit reports would be 
maintained on a confidential basis. 

5. On the issue of confidentiality, 
the present practice of The Florida 
Bar is to waive confidentiality on 
the completion of all cases which 
conclude with either a disbarment, 
suspension or public reprimand. 
When confidentiality is waived, the 
press is invited to review the entire 
case from the beginning. This has 
already been the practice of The 
Florida Bar for many years. In 
addition, confidentiality is waived 
on a case-by-case basis by the 
Board of Governors prior to the 
conclusion where the charge 
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involves a felony or other serious 
crime, or conduct by an accused 
which constitutes a general 
unfitness to practice or where the 
public interest clearly demands and 
the constitutional guarantees of the 
accused will not be violated or 
denied. This, too, has been in effect 
for several years, and during 1976, 
the Board of Governors waived 
confidentiality on these grounds in 
16 cases. In addition, it is my 
recommendation to the Supreme 
Court Committee that a lawyer- 
laymen commission be created to 
have on-going jurisdiction to 
review all cases that are dismissed 
for lack of probable cause or where 
private reprimands are given. This 
lawyer-laymen commission would 
report to the Florida Supreme 
Court whether The Florida Bar is 
diligent in the prosecution of those 
cases in which confidentiality was 
not waived. This should totally 
satisfy any suspicion The Florida 
Bar “whitewashes” cases, or the 
argument the public is entitled to 
know what The Florida Bar is doing 
about discipline of errant lawyers. 
The Board of Governors did 
recommend to the Florida Supreme 
Court an additional liberalization of 
the confidentiality rule when any 
charge against a lawyer indicates a 
violation of trust accounting rules or 
where an attorney has received, 
within the preceding five years, 
discipline consisting of at least a 
Board level private reprimand. 

In Justice Frederick B. Karl’s 
letter to me of August 4, 1977, 
requesting assistance from The 
Florida Bar, he listed as the first 
issue for major consideration by the 
Supreme Court the following: 


Governing Body. Should there be a board of 
discipline separate from The Florida Bar to 
handle all cases? Perhaps something like the 
Judicial Qualification Commission? 
Another issue he listed was: 


Is present system adequate? Should The 
Florida Bar have control of the budget? 


In answer to these two questions, 
the Board of Governors voted 
overwhelmingly that the Supreme 
Court retain exclusive jurisdiction 
over discipline of persons admitted 
to the practice of law and that the 
function of the Board of Governors 
remains as now set forth in the 
Integration Rule. However, an 
increase in the annual dues is 
necessary to fund the disciplinary 
program adopted by the Board of 
Governors. Staff counsel advises 
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that the cost would approximate $1 
million. 


Although our budget approxi- 
mates $5 million, an increase in dues 
would nevertheless be necessary. In 
the event the Supreme Court allows 
lawyers’ trust funds to be placed in 
interest bearing accounts with the 
interest payable to The Florida Bar, a 
priority for use of these funds 
should be the disciplinary 
procedures program. For those of 
you who are not familiar with the 
petition of The Florida Bar to the 
Supreme Court, we have requested 
that the court permit a lawyer the 
option of placing his trust funds in 
an interest bearing account, 
provided he has the consent of the 
client, and the client has knowledge 
of the use of the interest. This 
option is available to the lawyers in 
Vancouver, Canada, and even ona 
voluntary basis, it was successful in 
creating a large source of income 
for bar programs. In estimating the 
expected revenue from a similar 
practice in Florida on a voluntary 
basis with the consent of the client, 
staff counsel estimates that we 
would have more than enough to 
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fund the discipline program needed 
in Florida and at the same time have 
enough to substantially augment 
our Clients’ Security Fund. The 
Florida Supreme Court has not 


acted on our petition which was 
filed last March. 


With the beginning of each day, 
we face our problems anew. It has 
been my task, challenge and 
privilege to grapple with these 
problems and arrive at solutions. I 
curry not the press for any personal 
ambitions; I seek no future office 
and go uncompensated for this one. 
I have no motive that would impel 
me to anything other than what you 
elected me to do; and that is, the 
best for our profession. the 
program set forth here is the best 
balanced program for the lawyers 
and the public thus far presented. 
Nevertheless, the final decision is 
with the Florida Supreme Court. 
My hope is that its ultimate plan will 
be as fair and balanced as the one 
now recommended to you by the 
Board of Governors and _ the 


president of The Florida Bar. 


RussELL TROUTMAN 
President 


$35 


Plus 4% Sales Tax 
tor Florida Residents 


(Continued from the cover) 


deem it appropriate that I speak 
briefly of the courage you will need 
in the years ahead. 

You will be practicing in a nation 
that seems to have forgotten about 
courage and is not likely to 
acknowledge or reward it. You may 
not achieve fame or fortune even if 
you have great courage. However, 
if you fail to respond when courage 
is required, you may be passed over 
or condemned, and you will not 
succeed. 

In a very real sense, it takes 
courage to enter the legal 


That Indispensable Quality For Lawyers 


profession. The instant you become 
a lawyer, you join the ranks of the 
enemy, in the eyes of at least some 
of our citizens. As you go in, you 
must realize that it is the nature of 
our work to incur animosity. 

We are obliged to represent 
unpopular clients and often to 
speak for unpopular causes. In most 
litigation, there is a winner and a 
loser. Not all losers are good sports, 
and those who are not detest the 
lawyer who cost them victory. 
People tend to associate attorneys 
with their personal problems - often 
blaming the lawyer, instead of 
themselves, for their troubles. Then 
there are those who are jealous of 
the power, prestige and success that 
some of our brothers and sisters at 
the Bar have attained. 

It requires courage to be a 
lawyer, but it will take an even 
greater degree of courage to 
perform your assigned duties and 
devote the necessary effort to 


By Justice Frederick B. Kari 


improving the image of the 
profession in the face of such 
acrimony. 

One of your first decisions will 
relate to how you will practice your 
chosen profession. Will you have 
the courage to follow the course 
you know is right for you? If you 
have the temperament and ability 
to effectively represent those 
accused of crimes, will you be a 
public defender or a defense 
attorney, even though such work is 
not very lucrative? If you have that 
special gift for transferring 
important thought from your mind 
to the minds of others and helping 
them to learn, will you have the 
courage to teach and forego the 
courtroom drama and _ great 
financial rewards? If, after 
practicing the required time, you 
discover your preference is for 
adjudication rather than advocacy, 
will you try for a judicial career 
knowing what soul-wrenching 


THE FLORIDA BAR JOURNAL 


} 
. 
: 


decisions must be made and what 
personal sacrifices are involved? If 
your interests and preference be in 
the field of commerce, will you be 
willing to devote the time and effort 
required to build a law firm that 
provides needed quality service to 
major business entities? 

It will take courage to set your 
course and still more to persevere. 
You will commit grievous error if 
you know the right way but choose 
another out of fear or selfishness or 
in response to pressure. Make that 
first decision courageously, and 
those that follow will be easier. 

Kennedy’s Profiles in Courage is 
about political courage. The 
examples he used - John Quincy 
Adams, Sam Houston, Robert Taft 
and the others - were great 
examples. Political courage is 
needed and ought to be admired. 

But those in politics have no 
corner on courage. The very type of 
courage the heroes in Profiles 
exhibited is found in lawyers 
everywhere. They must exhibit that 
brand of courage, in varying 
degrees, on a daily basis in their 
confrontation with problems of the 
practice. 

Take Chesterfield Smith, as an 
example. Through a combination 
of courage and leadership ability, 
he moved all the way to the 
presidency of the American Bar 
Association. His arrival there 
coincided with the climax of the 
Watergate affair. He condemned 
the lawyers involved - even those in 
very high offices - for their 
misconduct. They and their loyal 
friends will never forget or forgive 
Chesterfield for speaking out so 
forcefully against them. But with 
equal vigor, he took on all of those 
Americans who were ready to 
condemn all lawyers because a few 
had misbehaved. He mounted 
podium after podium to challenge 
the critics and to remind them 
Judge Sirica was a lawyer and 
Archibald Cox was a lawyer and it 
was lawyers who were protecting 
the public. 

He had a choice. He could have 
followed the passive course by 
confining his activities to cutting 
ribbons, appointing committees, 
preparing for the next convention 
and visiting bar groups around the 
country. He did not have to charge 
into the controversy. ‘Ve well know 
that he did not take the easy way. 
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He led the profession through its 
serious national crisis, and he took 
great risks in fulfilling his 
responsibilities. Chesterfield Smith 
is an attorney with courage. 
Another great chapter of 
professional courage was recorded 
on the East Coast of Florida. Not so 
many years ago, St.Augustine was 
in agony. That historic city was 
selected by Dr. Martin Luther King 
as the site for a major effort in the 
campaign to achieve social 
equality. There was a_ violent 
reaction by those who were 


resisting the change and who 
resented their hometown being the 
target. To say that tension filled the 
air is to grossly understate the 
situation. Volumes could be written 
about courageous people who were 
there and the risks they took. 


These remarks were made 
during the cermony for 
induction of candidates for 
admission to The Florida Bar on 
November 18, 1977, in the 
Supreme Court, Tallahassee. 


I know you have heard what the 
various leaders did during those 
days. Perhaps you have even heard 
of the great and fearless 
contributions made by Jimmy 
Kynes, then the Attorney General. 
But I doubt many ever heard that a 
white attorney in the private 
practice of law in Miami traveled to 
St. Augustine and placed his life in 
jeopardy by _ representing the 
demonstrators who had been jailed. 
He suffered the open animosity of 
officials and the threats of the 
emotionally aroused resistors. He 
was also subjected to an attempt by 
a few members of the local bar to 
prosecute him under the 
disciplinary rules. But he stayed in 
that city of turmoil and provided 
legal service for those .very 
unpopular defendants in the face of 
those tensions, when violence was 
imminent. That all happened 
because he was a lawyer who felt an 
obligation to act and responded 
with courage. Toby Simon was 
then, and is now, a courageous 
lawyer. 

If we look around us, we will see 
other examples. Every person 


accused of committing a heinous 
crime, particularly in a relatively 
small community, becomes the 
object of the hatred of irate citizens. 
Often the only person standing 
beside him is his attorney. 

We know that the accused is 
entitled to competent counsel. We 
also know that the attorney is 
obliged to protect the accused’s 
rights and to insist upon a fair trial 
even in the face of a lynch mob. But 
there are those, and in substantial 
numbers, I can assure you, who are 
unwilling to accord the accused 
such consideration. They resent the 
attorney’s actions and treat him as 
an enemy of society because of his 
willingness to properly represent 
the accused rapist or murderer. 

Under those conditions, the 
lawyer is not permitted the luxury 
of hedging. He cannot ethically 
insulate himself at his client's 
expense. He must stand and fight. 
Although his valiant efforts may 
bring him only ridicule and 
contempt - perhaps not even the 
gratitude of the client - he must 
nevertheless use his best efforts. To 
do anything less would be to break 
faith with his profession and 
dishonor his oath of admission. 

Each lawyer who competently 
and ethically represents his client in 
such a situation keeps his oath and 
demonstrates not only his courage 
but his worth as a member of the 
profession as well. 

Perhaps you will never be thrust 
into the national limelight in a time 
of crisis or called to a place like St. 
Augustine or obligated to represent 
a deteste. ‘efendant. But you will 
not practice iaw in any way in the 
world of today without having your 
courage tested regularly. 

Time and again, you will chafe at 
the burden of your obligations, the 
complexity of your decisions and 
the agony of your choices. At the 
same time, you will know that there 
is no security or comfort in evasion, 
no solution in abdication and no 
relief in irresponsibility. 

The practice of law is not just 
another way to earn a living. It is a 
profession, with all of the 
responsibilities that go with that 
status. It is an opportunity to 
participate in the action of life - to 
count for something. 

Have the courage to keep always, 
in both word and spirit, the oath 
you have taken. oO 


The 1977 Florida Bar Survey 


The 1977 Florida Bar Membership Survey sponsored 
by the Economics and Management of Law Practice 
Section was completed in October 1977. Responses from 
6,200 usable questionnaires were keyed into the Bar’s 
computer in November and the total responses for each 
choice to each question were compiled and printed. 
Thirty-four percent of the resident membership (5,670 
out of 16,600) and 12 percent of the out-of-state 
membership (530 out of 4,400) returned usable 
questionnaires. A quality control check was employed to 
assure accuracy in the keying procedure. The survey 
appeared to be representative of the membership based 
on analyses which compared survey data with Bar 
membership data concerning age, location, major field of 
law, years admitted to The Florida Bar, etc. 

Subsequent issues of the Journal will contain 
comparisons of responses to selected questions such as 
income to type of practice, etc. You may wish to compare 
the results of this survey with those of the 1975 survey 
which appeared in the November 1975 Journal. 

Some observations re the current membership: 

1) 53% is under age 36 

2) 46% was admitted in the last five years 

3) 88% earned 80% or more income from the law profession 
4) 60% provided 10 or more hours in unpaid public services 
(excluding law associations) 

5) 54% earned $25,000 or more net income before taxes in 
1976 

6) 68% plans to either renew, add, or designate for the first 
time 

7) 51% supports true specialization 

8) 56% supports mandatory CLE 

9) 56% supports certification of legal paraprofessionals 
10) 93% supports continued or increased practical training 
for law school students 

11) 74% of private practitioners are in law offices of 6 or 
less lawyers 

12) 80% of private practitioners devote 40 or more hours 
per week to the practice of law 

13) 28% of private practitioners indicate not enough 
practice 

14) 67% of private practitioners have total overhead costs 
of 36% or more of gross income 

15) 53% of private practitioners plan to add one or more 
attorneys within the next two years 

16) 60% of private practitioners oppose adoption of a 
Florida Bar statewide fee arbitration plan. 


Total Percentage 
Responses 


1. Indicate the county in which your principal office is 
located: County 


6159 2. What is your age? 
1238 Under 30 20 
2004 30to 35 33 
1286 36to 45 21 
1009 46 to 55 16 
406 56 to 65 07 
215 Over 65 03 
6040 3. How long have you been admitted to any bar? 
1291 Under 3 years 21 
10 


Total Responses Percentage 
1185 3 to 5 years 20 
1067 6 to 9 years 18 
1192 10 to 19 years 20 
941 20 to 29 years 15 
364 30 or more years 06 
6143 4. How long have you been admitted to The Florida Bar? 
1536 Under 3 years 25 
1277 3 to 5 years 21 
1060 6 to 9 years 17 
1174 10 to 19 years 19 
855 20 to 29 years 14 
241 30 or more years 04 
6096 5. What percent of your earned income in 1976 (excluding 
investment income) was derived from the law 
profession (including judges, law school faculty, government 
attorneys and corporate attorneys)? 
5379 80% or more 88 
255 60% to 79% 04 
93 50% to 59% 02 
369 less than 50% 06 
6139 6. What is your primary legal occupation? 
4816 private practitioner 78 
150 = judge 02 
45 full-time law school faculty 01 
241 corporation lawyer 04 
656 government lawyer 11 
231 other 04 
6101 7. How many hours did you spend in 1976 as officer, 
member of governing board and as a member of 
committee(s) and/or section(s) of the ABA, The Florida Bar, 
and as a member of a local bar association and any other bar 
association in which membership was held? 
4267 less than 10 70 
906 10 to 25 15 
928 Over 25 15 
6075 8. How many hours did you spend in 1976 in unpaid 
public services, including free legal services, other than 
noted above in question 7? 
2422 less than 10 40 
1416 10 to 25 23 
2237 over 25 37 
5934 9. What was your personal net income before taxes in 
in 1976 from your work as a member of the legal profession? 
Include net fees and salaries. Deduct all business expenses 
but not personal expenses. 
655 under $10,000 11 
1081 $10,000 to $17,499 18 
1015 $17,500 to $24,999 17 
1058 $25,000 to $34,999 18 
925 $35,000 to $49,999 16 
666 $50,000 to $74,999 11 
274 $75,000 to $99,999 05 
115 $100,000 to $124,999 02 
145 $125,000 or more 02 
5993 10. Assuming The Florida Bar's Designation Plan 
continues in effect, do you plan to: 
2428 renew your designation(s) 41 
286 not renew your designation(s) 05 
1546 designate for the first time 25 
1593 have not and do not plan to 
designate 27 
140 add designation(s) 02 
6141 11. Understanding that certification of competence 


(true specialization) requires evaluation of competence in an 
area of law by written examination, oral examination, peer 
review of work products, or a combination of the above, 
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Total Responses Percentage 


should The Florida Bar develop certification plans in 


appropriate areas of the law? 


3129 yes 51 

2206 no 36 

806 no opinion 13 

6146 12. Do you believe that The Florida Bar should have a 

mandatory CLE requirement? 

3464 yes 56 

2235 no 36 

447 no opinion 08 

5967 13. If The Florida Bar adopts a mandatory CLE 


requirement, 
approved CLE credit hours should be: 


do you believe the minimum annual 


1716 less than 10 29 
3081 10 to 20 51 
879 21 to 30 15 
291 over 30 05 
6051 14. Should any excess CLE income be used for other 


Bar programs such as discipline or should such income be 
used exclusively for CLE purposes such as improvement 


and expansion? 


370 used for other programs 06 
4228 used exclusively for CLE 
purposes 70 
835 used for CLE and other 
purposes 14 
618 no opinion 10 
6054 15. Do you prefer the typical CLE course to run: 
2983 8:30 a.m. to 1:00 p.m. with one 
coffee break and no lunch 49 
2246 9:00 a.m. to 3:00 p.m. with two 
coffee breaks and lunch 37 
825 no opinion 14 
5960 16. How many CLE courses have you attended in the past 
12 months? 
950 16 
673 1 11 
925 2 16 
1164 3 20 
1005 4 17 
1223 5 or more 20 
5778 17. How many of the CLE courses which you attended in 
the past 12 months were not offered by The Florida Bar? 
2793 49 
1561 1 27 
836 2 14 
340 06 
130 4 02 
118 5 or more 02 
6029 18. Do you favor advertising of CLE course information 


including dates, locations, topics, registration forms, etc., in: 


413 the Bar News only 07 
4590 _—ithe Bar News and a single 
brochure 76 
1026 single brochure only 17 
6003 19. Do you favor advertisement of CLE books, travel 
programs, conventions, etc., in: 
826 the Bar News only 14 
4349 the Bar News and a single 
brochure 72 
828 a single brochure only 14 
6110 20. Do you believe that The Florida Bar should certify 


legal paraprofessionals and be empowered to impose their 
educational and experience requirements? Note: A legal 
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6069 


5954 


6009 


5973 


6053 


6083 


6096 


392 


paraprofessional is defined as a person who performs legal 
services under the direct supervision of an attorney. 


3403 yes 56 
2182 no 36 
524 no opinion 08 


21. How many legal paraprofessionals do you currently 
employ? 


4406 0 72 
883 1 15 
780 more than 1 13 


22. How many legal paraprofessionals do you plan to 
employ within the next two years? 


3635 0 61 
1305 1 22 
1014 more than 1 17 


23. Do you believe that in terms of the practical training 
received by law students (such as internships, clinical 
programs, law office management, etc.) the law school 
curriculum should: 

401 not include such courses 07 

1837 maintain or add a practice 

course if not currently in the 


curriculum 31 
1392 be slightly modified 

toward more practice courses 22 
2379 be significantly modified 

toward more practice courses 40 


24. Would you support a Bar sponsored prepaid legal 
service open panel pian? 


1713 as aparticipating attorney 29 
918 yes, but not as a participating 

attorney 15 

1282 no 21 

2060 no opinion 35 


25. Should The Florida Bar begin a program of paid 
advertising to inform the public regarding the merits 
(including the public service work) of the legal profession 
in Florida even if it required a dues increase? 


1673 yes, with $100,000 maximum 28 
343 yes, with $75,000 maximum 06 
667 yes, with $50,000 maximum 11 
317 yes, with $30,000 maximum 05 

2266 no 37 
787 no opinion 13 


26. Do you favor nonlawyer representation appointed 
by the president of The Florida Bar on every grievance 
committee, the majority of each committee to be 
composed of Florida attorneys? 


2459 yes 40 
3084 no 51 
540 no opinion 09 


27. Do you favor nonlawyer representation appointed by 
the president of The Florida Bar on every unauthorized 
practice of law committee, the majority of each committee to 
be composed of Florida attorneys? 


2430 yes 40 
3157 no 52 
508 no opinion 08 


28. If you are a female lawyer, do you perceive that 
female lawyers currently receive in the job market: 
28 


favorable discrimination 07 

43 no discrimination 11 

110 some negative discrimination 28 
78 considerable negative 

discrimination 20 

80 both 1 and 3 20 

53 both 1 and 4 14 


11 


: 

4 


Total Responses 


Rate the quality of the Bar programs listed below using one of the following choices: 


Total 
Program Opinions 
29. Clients’ 3047 
Security Fund 
30. Ethics 3793 
Opinions 
31. Fee 1586 
Arbitration 
32. Discipline 3827 
33. Legis- 3580 
lation 
34. UPL 2019 
35. Journal 4486 
36. Bar News 4613 
37. CLE 4492 
Courses 
38. CLE 4481 
Books 
39. Sections & 2834 
Committees 
40. Public 2858 
Affairs 
41. Designation 3480 
42. Member- 2107 
ship Records 
43. Convention 2112 


Outstanding 


(793).26 


(332)-.09 


(93)-.06 


(304)-.09 
(140)-.04 


(96)-.05 
(929)-.21 
(855)-.19 
(557)-.12 


(808)-.18 


(167)-.06 


(74)-.03 


(126)-.04 


(326)-.15 


(267)-.13 


Excellent 


(1063).35 


(1102)-.29 


(256)-.16 


(839)-.22 
(566)-.16 


(332)-.16 
(2150)-.47 
(2243)-.48 


(1681)-.37 


(2099)-.47 


(780)-.28 


(239)-.08 


(536)-.15 


(727)-.35 


(827)-.39 


Satisfactory 
(901)-.30 


(1546)-.41 


(789)-.50 


(1358)-.35 
(1130)-.32 


(928)-.47 
(1110)-.25 
(1259)-.27 


(1494)-.34 


(1160)-.26 


(1272)-.45 


(977)-.34 


(1453)-.42 


(822)-.39 


(733)-.34 


Fair 


(216)-.07 


(544)-.14 


(252)-.16 


(702)-.18 
(801 )-.22 


(393)-.19 
(224)-.05 
(210)-.05 
(534)-.12 


(317)-.07 


(433)-.15 


(800)-.28 


(714)-.20 


(141)-.07 


(167)-.08 


Poor 


(74)-.02 


(269)-.07 


(196)-.12 


(624)-.16 
(943)-.26 


(270)-.13 
(73)-.02 
(46)-.01 

(226)-.05 


(97)-.02 


(182)-.06 


(768)-.27 


(651)-.19 


(91)-.04 


(118)-.06 


Total 
Question- 
naires 
6180 
6180 
6180 


6180 
6180 


6180 
6180 
6180 
6180 


6180 


6180 


6180 


6180 


6180 


6180 


Total-No 
Opinions 
3133 
2387 


4594 


2352 
2598 


4161 
1694 
1566 
1686 


1699 


3345 


3322 


2700 


4073 


4066 


Percentage 


Percen- 
tage 
51 
39 


74 


38 
42 


67 
27 
25 


27 


54 


54 


44 


66 


66 


* Total “No Opinions” reflects total # of respondents who either checked “No Opinion” or did not check any choice for a particular question 
Total Responses 


Percentage 


The following questions are concerned with the Florida 
District Courts of Appeal: 


5162 44. In which district is your office located? 
1135 first 22 
1348 second 26 
1217 third 24 
1462 fourth 28 
5258 45. Does your district court of appeal sit in your circuit: 
1648 — enough time to properly 
handle its workload 31 
1337 not enough time to properly 
handle its workload 25 
2273 no opinion 44 
5125 46. Does your district court of appeal sit in your county: 
1401 enough time properly 
handle its workload 27 
1388 not enough time to properly 
handle its workload 27 
2336 no opinion 46 
5471 47. Other than appellate cases involving major 
questions of ‘first impression,” have you found any real 
value in full appellate opinions affirming the lower court? 
3793 yes 69 
765 no 14 
912 no opinion 17 
1520 48. If your answer is “no,” would receiving a per curiam 
affirmed decision within a shorter period of time have been of 
real value? 
585 38 
495 no 33 
440 maybe 29 
12 


5334 49. Should oral arguments be held in the morning or in 
the afternoon? 
2128 morning 40 
566 afternoon 
2640 no preference 49 
5478 50. Indicate the number of times you have appeared 
before a district court of appeal in the past 12 months? 
2962 0 54 
1070 1 20 
665 2 12 
781 3 or more 14 
PART TWO: TO BE ANSWERED ONLY BY PRIVATE 
PRACTITIONERS 
4878 51. What is the size of your law office including 
yourself? 
2765 1 to 3 lawyers o7 
816 4 to 6 lawyers 17 
470 7 to 10 lawyers 10 
282 11 to 15 lawyers 06 
196 16 to 25 lawyers 04 
158 26 to 40 lawyers 03 
191 more than 40 lawyers 03 


4475 52. How many partners (including yourself if you are a 


partner) are in your office? 


3007 fe 67 
711 4to6 16 
334 7 to 10 07 
182 11 to 15 04 
126 16 to 25 03 
115 more than 25 03 
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Total Responses 


Percentage 


4735 53. In what one field of law did your efforts produce the 
greatest dollar amount of fees in 1976. 


159 Administrative & Governmental Law 3 
45 Appellate Practice 1 
6 Consumer Law 0 
18 Environmental Law 0 
11 International Law 0 
20 Patent Trademark & Copy 1 
617 General Practice 13 
526 Trial Practice 11 
22 Admiralty Law 1 
14 Aviation Law 0 
354 Corporate & Business Law 7 
530 Estate Planning & Administration 11 
63 Labor Law 1 
320 Personal Injury Defense 7 
515 Personal Injury Plaintiff 11 
118 Workmen's Compensation 2 
22 Antitrust & Trade Regulation Law 1 
36 Bankruptcy 1 
248 Criminal Law 5 
9 Immigration & Naturalization Law 0 
181 Marita! & Family Law 4 
739 Real Property Law 16 
139 Tax 3 
26 Securities 1 
4711 54. What percent of fee-producing time did you devote 
to the field of law indicated in question 53? 
103 19% or less 02 
644 20% to 39% 14 
1294 40% to 59% 27 
1312 60% to 79% 28 
1357 80% to 100% 29 


4470 55. In what one field of law did your efforts produce the 


second greatest dollar amount of fees in 1976. 


116 Administrative & Governmental Law 3 
103 Appellate Practice 2 
11 Consumer Law 0 
21 Environmental Law 1 
14 International Law 0 
5 Patent Trademark & Copyright 0 
542 General Practice 12 
438 Trial Practice 10 
21 Admiralty Law 1 
7 Aviation Law 0 
553 Corporate & Business Law 12 
483 Estate Planning & Administration 11 
17 Labor Law 1 
156 Personal Injury Defense 3 
285 Personal Injury Plaintiff 6 
210 Workmen's Compensation 5 
21 Antitrust & Trade Regulation Law 1 
45 Bankruptcy 1 
198 Criminal Law 4 
10 Immigration & Naturalization Law 0 
455 Marital & Family Law 10 
620 Real Property Law 14 
100 Tax 2 
39 Securities 1 
4420 56. What percent of fee-producing time did you devote to 
to the field of law indicated in question 55? 
1610 19% or less 36 
2331 20% to 39% 53 
479 40% to 59% 11 


3875 57. In what one field of law did your efforts produce the 
third greatest dollar amount of fees in 1976. 


97 Administrative & Governmental Law 3 
91 Appellate Practice 2 
14 Consumer Law 0 
21 Environmental Law 1 
1 International Law 0 
4 Patent Trademark & Copyright 0 
810 General Practice 21 
290 Trial Practice rg 
24 ~= Admiralty Law 1 
10 Aviation Law 0 
515 Corporate & Business Law 13 
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3853 


4745 


3935 


4856 


4870 


4578 


4015 


4335 


343 Estate Planning & Administration 9 
13 Labor Law 0 
90 Personal Injury Defense 2 

145 Personal Injury Plaintiff 4 

111 Workmen's Compensation 3 
21 Antitrust & Trade Regulation Law 1 
48 Bankruptcy 1 

153 Criminal Law 4 

9 Immigration & Naturalization Law 0 

497 Marital & Family Law 13 

454 Real Property Law 12 
84 Tax 2 
18 Securities 1 


58. What percent of fee-producing time did you devote to 
the field of law indicated in question 57? 


2913 
940 


19% or less 
20% to 39% 


76 
24 


59. When you charge on an hourly basis, what is your 
hourly rate? 


45 less than $25 01 
114 $25 to $30 02 
339 $31 to $40 07 

1328 $41 to $50 29 
ea $51 to $60 25 
1010 $61 to $75 21 
392 $76 to $99 08 
294 $100 to $124 06 
55 $125 or more 01 


60. When you charge on a daily basis, what is your 
usual daily rate? 


289 less than $200 07 
798 $200 to $299 20 
892 $300 to $399 23 
1259 $400 to $500 32 
697 over $500 18 
61. Do you keep time records? 
1846 = always 38 
1747 most of the time 36 
1263 sometimes or never 26 


62. How many hours per week do you devote to the 
practice of law? 


119 less than 20 02 
169 20 to 29 03 
751 30 to 39 15 
1847 40 to 49 39 
1613 50 to 60 33 
371 over 60 08 


63. On the average, how many chargeable hours 


(whether directly billed or not) do you produce per week? 
307 


less than 15 07 

468 15 to 20 10 

626 21 to 25 14 

965 26 to 30 21 

1531 31 to 40 33 
681 over 40 15 


64. Indicate the total hours spent in performing legal 
work in 1976 whether during normal business hours or 
otherwise. 


1556 over 2000 hours 40 
939 1800 to 2000 hours 23 
464 1600 to 1799 hours 12 
588 1400 to 1599 hours 15 
468 less than 1400 hours 12 


65. If you keep time records, what time interval do you 
use to indicate time spent? 


1852 6 minutes 43 
1775 15 minutes 41 
234 1/2 hour 05 
156 hour 04 
41 1/4 day or greater 01 
277 other 06 
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Total Responses 


4791 


4877 


4538 


3931 


4482 


4502 


3315 


4329 


3881 


5869 


Percentage 


66. Have you individually: 
868 = more practice than you can 


handle 18 
2568 all the practice that you can 

handle 54 
1355 —_— not enough practice 28 


67. Have you sued to collect a fee? 
1834 yes 38 
3043 no 62 


68. What percentage of the total amount of dollar billing 
to your clients in 1976 did you consider uncollectible? 


2208 less than 5% 49 
1193 5% to 10% 26 
917 11% to 15% 20 
220 over 20% 05 


69. What percent of your 1976 gross income was offset 
by total overhead costs during the last complete taxable 
year? 


193 less than 15% 05 
312 15% to 25% 08 
790 26% to 35% 20 
1167 36% to 45% 30 
1079 46% to 55% 27 
390 over 55% 10 


70. How many attorneys do you plan to add to your office 
within the next two years? 


2098 0 47 
1339 1 30 
550 2 12 
495 more than 2 11 


71. How many attorneys have you let go and not replaced 
in the past two years? 


3809 0 85 
495 1 11 
198 more than 1 04 


72. If you do not plan to add attorneys, how many 
attorneys do you intend to let go and not replace within the 
next two years? 


3242 0 98 
57 1 02 
16 more than 1 00 


73. In your locality what percentage of increased demand 
for legal services in your main field of practice do you believe 
will occur in the next two years? 


711 0% 16 
1725 1% to 10% 40 
1299 11% to 20% 30 

375 21% to 30% 09 

219 over 30% 05 


74. In your locality what percentage of increased demand 
do you believe there will be in legal aid and defender services 
in the next two years? 


259 0% 07 
1096 1% to 10% 28 
1327 11% to 20% 34 

665 21% to 30% 17 

534 over 30% 14 


75. If local one or two-day workshops on the economics 
and management of law practice were conducted by The 
Florida Bar, which of the following would attend from your 
office: (Check more than one response, as appropriate). 


2611 yourself 45 
956 _— office manager 16 
139 paralegal 02 
917 legal secretary 16 
280 __ other 05 
966 no body 16 


4651 


4682 


3024 


4525 


3236 


4776 


4818 


4822 


4829 


4665 


76. How many nonattorneys are employed in your office? 


1130 1 24 
718 2 15 
455 10 

2348 more than 3 51 


77. Are you interested in a Bar-sponsored small group 
(3 persons up) health insurance program for all staff including 
nonattorneys in your office? 


1407 already have program 30 
2146 am interested in such a 

program 46 
1129 am not interested 24 


78. Last year, the following workmen's compensation 
premiums were paid by my office (check one category). 


1475 $0 - $99 49 
485 $100 - $199 16 
235 $200 - $299 08 
124 $300 - $399 04 
123 $400 - $499 04 
582 $500 and above 19 


79. Do you now carry professional liability insurance? 


2625 yes, with Bar sponsored 
program 58 
1282 yes, outside Bar sponsored 
program 28 
618 no 14 


80. if your office carries umbrella coverage on your 
professional liability insurance, check the category closest 
to the size of the umbrella: 


1620 $1,000,000 51 
140 $2,000,000 04 
166 $3,000,000 05 

28 $4,000,000 01 
228 $5,000,000 07 
41 $6,000,000 to $8,000,000 01 
73 $9,000,000 to $12,000,000 02 
76 over $12,000,000 02 
864 does not carry coverage 27 

81. Is your office involved in securities work? 

800 yes 17 

3976 no 83 


82. Do you think all professional liability claims filed 
against attorneys in this state should be listed (minus name 
and city) in The Florida Bar News so that you can see what 
type of claims are being filed? 


2948 yes 61 
1380 no 29 
490 no opinion 10 


83. Should fees advanced for legal services to be 
performed in the future be deposited in the trust account 
and withdrawn pro rata as the agreed services are performed? 


2356 yes 49 
1895 no 39 
571 no opinion 12 


84. Should The Florida Bar adopt a statewide fee 
arbitration plan which would preempt local bar association 
plans? 


728 yes 1§ 
2876 no 60 
1225 no opinion 25 


85. If a statewide fee arbitration plan is adopted, should the 
recommendation of the arbitration panel be admissible evidence 
in a civil suit on fee if the attorney did not consent to arbitration 
but was permitted to participate in the arbitration proceeding? 


1187 yes 25 
2159 no 46 
1319 no opinion 29 
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Take the most advanced legal management system in the industry: 


Kubernan. Once you do, we guarantee relief. 

Complete relief. From accounts receivable that have grown far too 
old. From insufficient cash flow. And from too many hours spent 
making too little profit. 

With Kubernan, you'll get relief from all your accounting, billing 
and management headaches. And you'll get it fast. 

It’s the combination of ingredients that does it. You get the DEC 
Datasystem—a powerful desk-sized computer and word-processing 
system. You get complete technical training for your staff. And you 
get the expertise and guidance of people who know how to make it 
all work to your advantage. 

For the progressive law firm with 5 to 35 attorneys, it’s a unique 
and comprehensive package; formulated to keep your firm financially 
healthy. And best of all, it’s priced to be easy to take. 

So call or write today. We'll tell you how to get into our system. 

Which will make you feel better in no time. 


KUBERNAN 
The Management Company 


Cloverdale Executive Building 2110 Cloverdale Avenue 
Winston-Salem, NC 27103 Telephone 919/725-1915 
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Balancing the Scales: 


Renewed Concern 
For The Victim In Florida 


By Rep. Eric Smith 


Justice, though due to the accused, is due 
to the accuser also. The concept of fairness 
must not be strained till it is narrowed to a 
filament. We are to keep the balance true.! 


The plight of the victim of a 
crime is nothing short of tragic. 
While an accused criminal has the 
right to counsel supplied at state 
expense, if indigent,? a right to bail 
until adjudged guilty,’ a right to be 
furnished a copy of the charges 
against him,‘ a right to have 
compulsory process for witnesses,5 
and a right to a speedy and public 
trial by an impartial jury in the 
county where the crime was 
committed,® the victim has only the 
right to suffer. 

At the same time the victim of a 
crime may be in the intensive care 
ward of a hospital waging a battle 
to maintain life, at his own expense 
or that of his insurance company, an 
accused defendant has a right to be 
given the opportunity to 
rehabilitate himself with programs 
which may include group and 
individual counseling programs, 
basic and remedial education 
programs, religious programs, 
recreation programs and vocational 
training programs.’ Upon 
conviction the criminal has the right 
to be free from excessive or cruel 
and unusual punishment,’ while the 
victim of the crime must attempt to 
reconstruct a life pattern which 
may have been shattered by the 
crime in which he was an unwilling 
participant. 

A moral and _ constitutional 
concern for the rights of those 
accused of crimes or for the rights 
of those convicted of crimes is the 
mark of an _ enlightened and 
compassionate judiciary. However, 
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if only the rights of the accused and 
the convicted are considered, the 
scales of justice are weighted 
against the innocent victims of 
crime. Certain advocates of 
providing various forms of 
assistance to the victims of crime 
believe that the inordinate concern 
for the rights of the criminal is “an 
inequity of modern society.”® It is 
not within the intent or scope of this 
article to review the history of 
victim-oriented remedies or of 
public victim compensation. 
Rather this article will review the 
magnitude of the losses suffered by 
the victims of crime in this state 
alone and briefly review several 
recent enactments of the Florida 
Legislature that seek to aid the 
victims of crime with particular 
emphasis on the “Florida Crimes 
Compensation Act.”!° 


Criminal Activity 


It is difficult to comprehend the 
raw figures that report the high 
levels of criminal activity in 
Florida. There were 645,338 
reported instances of serious crime 
in Florida during 1976.'' A great 
number of these crimes involved 
force or violence to the person of 
the victim. The value of property 
stolen in Florida during 1976 was 
$191,643,470.!2 It is difficult, if not 
impossible, either in terms of 
dollars or in terms of human 
resources, to calculate the precise 
cost of crime in Florida. Statistics 
do not indicate the number of 
crimes not reported to the proper 
authorities, the extent of earnings 
lost due to physical incapacity, 
costs incurred for hospital, medical, 
or other rehabilitative services, or 
the emotional anguish of strained 
family or other interpersonal 
relationships. The dearth of victim 
statistics is but one indication of the 
relatively little importance attached 
to the victim by the criminal justice 
system.!3 

The drain upon state revenue 
dollars, however, because of crime 
is only too real. State appropriations 
for the prosecution of crime reach 
$26,607,167.14 Appropriations for 
public defender services are 
$13,217,435.'5 Capital outlay 
expenditures, salaries for judges 
and other judicial personnel, and 
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municipal and county expenditures 
must be considered above these 
state expenditures. The mainten- 
ance and housing of those 
convicted of crimes is funded 
through the Department of 
Offender Rehabilitation with an 
appropriation of $116,999,189.'6 
The victims of crime have no 
appropriation. 

Hoping to remedy this apparent 
imbalance in terms of emphasis, the 
legislature has attempted in recent 
years to even up the scales in order 
to provide the victims of crime 
some meaningful redress for the 
economic and other losses which 
they, through no other agency than 
circumstance, have suffered. The 
first step was taken during the 1976 
Legislative Session in assuring the 
victims of crime an opportunity to 
have their side presented to the 
court at the time of sentencing. 
Reacting to factual situations in 
cases where, through the operation 
of a plea of guilty or nolo 
contendre, the victim of the crime 
was not heard by the sentencing 
judge,'’ the legislature required that 
the victim have the opportunity to 
present the facts of the crime and 
resultant injuries or losses to the 
sentencing court.'® The enactment 
gives the victim of the crime the 
opportunity at the sentencing 
hearing, and prior to the imposition 
of sentence on a defendant who has 
pleaded guilty or nolo contendre to 
any crime, to: (1) appear personally 
before the court for the purpose of 
making a statement under oath for 
the record; or (2) submit a written 
statement made under oath to the 
state attorney’s office which shall 
be filed with the sentencing court.!® 
The statement is to relate solely to 
the facts of the case the extent of 
any injuries or financial losses and 
any resulting loss of earnings.2° 


A second step in the consideration 
of victims’ rights was accomplished 
by the 1976 amendinents to the 
statutory provisions relating to 
correctional work programs.?! 
Among the numerous amendments 
intended to revitalize Florida’s 
prison work programs was one 
which allowed compensation for 
work performed to be credited to 
the account of the inmate’s family 
as well as to the inmate’s personal 


account.?2 In addition, 


any 
monetary payments made directly 
to the prisoner are to be used in 
whole or part to satisfy restitution to 
the victim ordered by the court.?3 


Liens on Inmates’ Income 


During the course of the 1977 
Legislative Session the pace of 
victim-oriented legislation 
quickened. The first of several laws 
enacted placed a lien upon the 
royalties, commissions, proceeds 
from sales, or any other thing of 
value accruing to an inmate or to 
any other person on his behalf 
resulting from an account of the 
crime for which he was convicted.” 
Money obtained by the inmate 
from such an account would be 
subject to distribution according to 
a preestablished percentage 
priority, which includes a provision 
that 25 percent of the proceeds shall 
be distributed to the victim or 
victims of the crime or to their 
dependents, limited by the extent 
of their injuries as determined by 
the court in lien enforcement 
proceedings.**> This enactment is 
not intended to provide relief to all 
the victims of crime but rather to 
“assist in relieving society of some 
of the costs incurred due to a few 
specific crimes.”*6 

Victim restitution as a significant 
and viable sentencing alternative 


SMITH 


Eric B. Smith, Jacksonville, has been a 
state representative from the 19th District 
since 1972. He graduated from the 
University of Florida in 1964 with a B.S.B.A. 
in economics and from the University of 
Florida College of Law in 1967 with a J.D. 
He is a former assistant state attorney for the 
Fourth Judicial Circuit and was assigned in 
1970 to prosecute bribery cases in Dade 
County pursuant to the Governor's special 
executive order. 

Smith is a member of the House Criminal 
Justice Committee, subcommittee #1, and is 
chairman of the House Select Committee on 
Organized Crime. 
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RENEWED CONCERN 
FOR THE VICTIM 


was given new life as the result of 
another 1977 legislative enact- 
ment.27 Although preexisting 
statutory provisions permitted the 
court to make _ reparation or 
restitution to the victim a term and 
condition of probation,?* the 
legislature felt that its placement in 
the probation provisions did not 
give that sentencing alternative 
proper emphasis; that its utilization 
should be extended to release on 
parole; and that its utilization 
should be subject to more stringent 
legislative guidelines.”* 

The enactment directs the court, 
when making restitution a 
condition of probation, to consider 
the financial resources of the 
defendant and the burden the 
payment of restitution will impose 
on the defendant.* Likewise the 
Parole and Probation Commission 
may require, as a condition of 
parole, restitution to the victim of 
the crime for damages or losses 
caused by the offender.*! While the 
maximum amount of restitution 
allowable is to be determined by 
the court at the time of sentencing, 
the amount of restitution payable is 
to be determined by the Parole and 
Probation Commission at the time 
of parole.*? 

By and large the prograins noted 
above which provide assistance to 
the victims of crime involve the 
concept of restitution in one form or 
another. The latest enactment of the 
Florida Legislature to aid the 
victims of crime involves the 
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concept of victim compensation. 
Restitution can be distinguished 
from compensation. Restitution, on 
the one hand, “involves the 
offender paying the victim, either 
directly or through third parties, as 
redress for damages.” On the 
other hand 
[v]ictim compensation usually involves a 
state administered form of insurance 
designed to provide at least partial 
reimbursement to a specified class of crime 
victims for defined losses. The arrest or 
conviction of an offender is not a 
prerequisite for compensation payments, 
and such schemes usually operate outside the 
criminal justice system.*4 

During the 1977 Legislative 
Session several bills were 
introduced which proposed to 
compensate the victims of violent 
crime.* The final product ** was the 
result of numerous drafting 
revisions as well as negotiation and 
compromise. The Florida Crimes 
Compensation Act is based upon 
the realization that for the victim of 
a crime traditional remedies in tort 
are inadequate if not illusory,?” and 
is founded upon the moral 
responsibility of the state to provide 
such compensation.*® 


Commission Determines Claims 


The Act establiehes an 
independent®® three-member 
Florida Crimes Compensation 
Commission which is empo'ered 
to hear and determine all clai... for 
awards.“ In order for the clan 
to receive an award of 
compensation, the Commission 


must find all of the following: (1) a 
crime‘! was committed; (2) the 
crime resulted in personal injury to, 
or the death of, the victim*? or 
intervenor*’; and (3) the crime was 
reported to the proper law 
enforcement authorities within 72 
hours, unless the Commission, for 
good cause shown, finds any 
further delay to have been 
justified.44 Claims for compensa- 
tion are to be considered regardless 
of whether the alleged criminal has 
been apprehended, prosecuted or 
convicted for the crime, or whether 
he has been acquitted or found not 
guilty of the crime because of lack 
of criminal responsibility or any 
other legal exemption or defense. 
The crimes compensation program 
is not a giveaway program, double 
pay for injuries, reimbursement for 
property stolen or destroyed, or a 
chance to make fraudulent schemes 
pay off. An award made pursuant 
to the Act is to be made on an actual 
need basis and be subsequent to all 
other benefits provided by health 
or accident insurance, workmen’s 
compensation or automobile 
insurance and is to be founded upon 
financial hardship.** No claimant 
may receive an award in excess of 
$10,000.47 

The procedure to obtain an 
award of compensation is rather 
uncomplicated. Although reason- 
able attorneys’ fees are authorized, 
commensurate with services 
rendered, the Act is designed so as 
not to require the services of an 
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attorney. Claims may be filed in 
person or by mail with the 
Commission at its headquarters in 
Tallahassee or in person with the 
Department of Health and 
Rehabilitative Services at any of its 
several offices throughout the 
state.4® As a general rule the claim 
for compensation must be filed 
within one year of the occurrence of 
the crime or within one year after 
the death of the victim or 
intervenor..° Upon receiving a 
claim for compensation, the 
chairman of the Commission is 
directed to assign the claim to 
himself or to another member of the 
Commission. It is within the 
contemplation of the Act that the 
bulk of the Commission’s work be 
done by commissioners acting in 
their individual capacity. When 
assigned a claim, the individual 
Commission member is to examine 
the documents filed in support of 
the claim and review the police, 
court, or other records including 
hospital or medical reports. If the 
commissioner is unable to decide 
the merits of the claim from the 
existing record filed, further 
hearings, reports, or examinations 
may be required and ordered. The 
Commission member to whom a 
claim is assigned is to either grant or 
deny the award. The decision is to 
be in writing and set forth the 
reasons therefor.*! 

The claimant, within 30 days of 
the initial decision, may request that 
the full Commission review the 
claim. Alternatively, the 
Commission may on its own motion 
review the decision of an individual 
commissioner. The full Commis- 
sion may affirm or modify the 
initial decision. If the Commission 
receives no application for review 
or takes no action upon its own 
motion, the initial decision of the 
individual commissioner is final.5? 
Final decisions of the Commission 
are reviewable in the District 
Courts of Appeal in accordance 
with F.S. Chapter 120.5% 

Although the legislature for 
several years had considered the 
enactment of a crimes compensa- 
tion program, a major impediment 
to passage involved concerns as to 
how to fund the program. Funding 
through general revenue dollars 
was an unattractive alternative. 
This impediment was removed 
during the 1977 Legislative Session 
through the development of a plan 
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to fund the program from several 
different sources. The following 
funding mechanisms are employed: 
(1) an additional court cost of $10 
imposed on any person who pleads 
guilty or nolo contendre to or is 
convicted of any felony or 
misdemeanor under the laws of this 
state;55 (2) a five percent surcharge 
to be levied on all fines, forfeitures 
and civil penalties;5* (3) a special 
fine to be levied in the discretion of 
the court, upon any person who 
pleads guilty or nolo contendre to 
or is convicted of any felony or 
misdemeanor which results in the 
injury or death of another person;* 
(4) money recovered through 
provisions which create a debt due 
and owing to the state for money 
paid in compensation;** (5) money 
appropriated by the legislature;5® 
(6) money received from the 
federal government; (7) money 
recovered through subrogation;*! 
and (8) money recovered from any 
other public or private sources.® 

Funds obtained from _ these 
several sources are to be placed in 
the crimes compensation trust 
fund.® It is from this fund that the 
payment of valid claims is to be 
made* as well as the payment of all 
administrative costs incurred by 
administration of the compensation 
act.® It is intended that the financial 
burden of funding this program be 
borne by individuals who have 
committed various infractions 
against the law.® 


Rehabilliation for Victims 


The crimes compensation 
program as enacted provides an 
opportunity and means to include 
the victims of crime within the 
functional concept of “rehabili- 
tation,” which up to now has been 
reserved exclusively for imprisoned 


criminals or people on probation. In 
addition, the program would 
provide a form of “catastrophe 
insurance,” so that when the 
average Floridian suffers physical 
injury from a crime, he could obtain 
help in a basic sense, to pay medical 
bills which would otherwise create 
a serious financial hardship. 

A final observation concerning 
the crimes compensation act 
focuses on the unique role given to 
the Department of Health and 
Rehabilitative Services to act as an 
advocate for the victims of crime 
and provide general assistance 
consistent with its role as the human 
resources agency for all 
Floridians.*7 This role was 
specifically designed in response to 
observed shortcomings of other 
state’s compensation programs.® 
The duties imposed by the act on 
the Department of Health and 
Rehabilitative Services range from 
identifying the victims of crime to 
enlisting the assistance of public 
and voluntary agencies or groups in 
a concerted effort to aid persons 
who are the victims of crime. To 
this end the other state departments 
and agencies are directed to 
cooperate with the Department of 
Health and Rehabilitative 
Services.”° 

Whether the assorted restitution 
and compensation programs will 
provide any meaningful assistance 
to the victims of cri:ae can be the 
subject —f future analysis. The 
variety of programs provides an 
opportunity to assist those who are 
the victims of violent as well as 
nonviolent property crimes. While 
an effort has been made to balance 
the scales of justice by attempting 
to replace the financial losses 
incurred by the victims of crime 
through restitution and compensa- 
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RENEWED CONCERN 
FOR THE VICTIM 


tion programs, the demand for such 
programs is a somber reminder of 
our failure to eliminate crime in a 
free society.7! Oo 
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Parole Revocation 


Due Process or Star Chamber? 


Tucked away in a small room at 
the Lake Butler Reception and 
Medical Center of the Department 
of Offender Rehabilitation, the 
littlest known part of Florida’s 
criminal justice system is acted out 
on a weekly hasis. Here are held 
almost all of .£2 parole revocation 
hearings conducted by the Florida 
Parole and Probation Commission. 
This is not a trivial matter, for 
during the fiscal year ending June 
30, 1976, a total of 848 paroles were 
revoked.! 

This article proposes to examine 
the laws, rules and practices 


By Richard A.Belz 


relating to parole revocation 
proceedings? and to shed some light 
on a hitherto neglected area. 
Specifically excluded from 
discussion are all considerations 
relating to the granting of parole. 


Initiating the Revocation Process 


Normally, the revocation process 
is begun by the parolee’s supervisor 
after the supervisor decides 
probable cause exists to support a 
revocation proceeding. Subjective 
decisions are heavily involved since 
some of the conditions of parole are 
vague and open to differing 


interpretations. Condition 6 states, 
“T will in all respects conduct myself 
honorably; work diligently at a 
lawful occupation; support my 
dependents, if any, to the best of 
my ability; and live within my 
income.” Violations of these types 
of conditions are called “technical 
violations.” Conviction of another 
crime while on parole is an 
automatic ground for parole 
revocation since it violates a 
specific condition of release. 
Condition 8 states, “I will live at 
liberty without violating the law.” 

The parole supervisor prepares 
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his report and recommendation and 
forwards it to the Florida Parole 
and Probation Commission. Any 
individual commissioner is 
empowered to execute a warrant 
for retaking a paroled prisoner.* 
However, if the circumstances 
require it the parole supervisor may 
arrest the parolee without a warrant 
and bring him forthwith before the 
commission.‘ 


Preliminary Hearing 


Once a person is charged with a 
violation of the terms and/or 
conditions of his parole, and is 
arrested for such violation, he is 
entitled to a prompt preliminary 
hearing to determine if there is 
probable cause to believe that such 
violation has occurred.’ This 
hearing is not before the 
Commission itself, but is conducted 
by one of its employees. The 
purpose of the preliminary hearing 
is to determine if there is probable 
cause to believe that a violation of 
the terms and/or conditions of the 
parole has occurred.® 

The person arrested for a 
suspected parole violation is 
entitled to timely notice of the 
preliminary hearing; permitted to 
cross-examine adverse witnesses; 
allowed to call witnesses and 
present evidence in his own behalf; 
and may be represented by 
counsel.’ 

Where the parolee is charged 
with a violation, because of his 
subsequent arrest on a felony 
charge, such arrest is prima facie 
evidence of parole violation and the 
person must remain in custody 
without possibility of bail until a 
hearing can be held.’ This hearing 
must be held within ten days from 
the date of arrest, and the failure of 
the Parole and Probation 
Commission to hold the hearing 
within the specified time shall cause 
the immediate release of the 
parolee from incarceration on the 
revocation charge only.’ This 
allows at least the possibility of bail 
on the charge for which the parolee 
was originally arrested. 

Except in the case of those 
parolees arrested on a subsequent 
felony charge, the time 
requirements for the “prompt 
preliminary hearing” are undefined 
by the Florida Statutes. Case law is 
likewise silent as to what the time 
limit should be. The leading case in 
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this area, cited by almost every pro se 
petitioner when attacking his parole 
revocation is Oaks v. Wainwright." 
In the author’s opinion, Oaks stands 
for only two propositions: (1) a 
preliminary revocation hearing 
must be held, as well as a final 
revocation hearing; and (2) when 
the Supreme Court of Florida issues 
a writ of habeas corpus and requires 
a return thereto instanter, a delay of 
101 days by the state in responding, 
without explanation, will result in 
the defendant’s immediate release 
from custody. 

Moreover, once the final 
revocation hearing is held, a habeas 
corpus petition seeking the 
parolee’s release on the ground that 
the preliminary hearing was not 
timely held is moot." 

If the parolee is arrested, 
convicted and incarcerated in 
another state as a result of criminal 
activity while on parole, there is no 
absolute constitutional requirement 
for a prompt revocation hearing. 
The paroling authorities can issue a 
parole violator warrant and lodge it 
with the institution of the parolee’s 
confinement as a “detainer.” As 
long as the warrant remains 
unexecuted and not served on the 
parolee, no federal rights attach.!® 

Note, however, that some 
individual states have held their 
parolees are entitled to a prompt 
revocation hearing, even if 
currently incarcerated elsewhere. 
See, for example, In re Shapiro." 
Prior to Moody v. Daggett some of 
the United States courts of appeals 
had similarly held that a prompt 
revocation hearing was required." 

Following the preliminary 
hearing, findings based on the 
evidence presented must be 
prepared and shall be made 
available to the parolee within a 
reasonable time thereafter.!® This is 
described by the Commission as the 
“abstract of the preliminary 
hearing” and is a valuable tool for 
the final revocation hearing (if 
probable cause to continue the 
revocation process is found). 


Final Hearing 


The first item of business at a 
final revocation hearing (if a 
majority of the commissioners are 
not present) is to ask the parolee if 
he waives the right to appear before 
such a majority.'*® If the parolee 
refuses to sign the waiver form and 
demands his right to a hearing 


before a majority of the 
commissioners rather than before a 
single commissioner, the hearing is 
immediately terminated. It must be 
rescheduled for the next full 
majority hearing, typically the first 
Friday of the month. 

A parolee must be given timely 
notice of the date and time of the 
final revocation hearing. Just as at 
the preliminary hearing, he is 
permitted to cross-examine adverse 
witnesses, call witnesses and 
present evidence in his own behalf, 
and may be represented by counsel. 
The parolee is entitled to subpoenas 
and subpoenas duces tecum in 
connection with any matter which 
impinges in a material respect upon 
a finding of fact, provided only that 
the names and addresses of the 
proposed witnesses are furnished to 
the Commission at least seven days 
prior to the hearing date.” 

The allowable time lapse 
between the preliminary hearing 
and the final revocation hearing is, 
like the time requirements for the 
preliminary hearing, undefined by 
the Florida Statutes. Case law does 
not specify what the maximum 
permissible period is, although the 
Supreme Court of the United States 
has said that “A lapse of two 
months, ..., would not appear to be 
unreasonable.”!® Florida’s Attorney 
General appears to have adopted 
the two-month interval as a 
maximum, as he has recently 
opined that: 

Further, returning the parolee to the state 
system after a finding of probable cause to 
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believe he has violated his parole or after 
waiver of a preliminary hearing is also a 
practical procedure since the final 
revocation hearing may be held up to two 
months after the preliminary hearing. 
[emphasis added]!* 


Regrettably, no provisions exist 
for providing transcripts of 
criminal trials at parole revocation 
hearings for indigents, if they have 
not already been transcribed. This 
usually arises in the case of 
revocation proceedings brought 
after an unappealed conviction. 
The testimony of some or all of the 
witnesses may be absolutely vital 
with respect to the pending parole 
revocation proceeding. My 
experience has been that the only 
solution is to direct the Commission 
to issue a subpoena duces tecum to 
the official court reporter, directing 
the reporter to bring all stenotype 
tapes, notes, recordings, and other 
materials relating to the trial in 
question. Rather than submit to the 
subpoena the reporter usually 
transcribes the testimony needed. 
This technique is subject to abuse 
and should not be used where the 
witnesses are available and can be 
subpoenaed to appear in person. 

There is one other time when the 
technique is useful and may well be 
mandatory if counsel is to render 
effective assistance. The 
Commission revokes parolees who 
have been acquitted of criminal 
charges, either by a directed verdict 
of acquittal or by a not guilty 
verdict.2° In such cases the trial 
transcript is almost never 
transcribed. An attorney 


representing an indigent parolee in 
these circumstances must find out 
what defects in the state’s case 
existed at trial because these are the 
main avenues of defense at the 
revocation hearing. 

Where the charges involved are 
“technical violations” as opposed to 
a subsequent conviction, such as a 
failure to submit “full and truthful 
reports before the fifth day of each 
month, visiting “gambling places 
or associating with persons of 
harmful character or bad 
reputation”? the best defense is 
straightforward honesty and 
candor. 

The commissioners themselves 
engage in a great deal of 
questioning of witnesses—and the 
parolee if he chooses to testify—in 
order to discover the underlying 
facts of the case. Attorneys, trained 
in trial techniques and strategy, can 
be disconcerted if they attempt to 
question their client in a narrow 
vein hoping thereby to hide a 
vulnerable area from exposure. 
There is no objection which can be 
styled as “beyond the scope of the 
direct examination” in parole 
revocation hearings. The 
commissioners are empowered to 
seach until they are satisfied with 
the answers and explanations, and 
they do so diligently. 

Even in those cases where a 
subsequent conviction is charged 
and revocation an almost certainty, 
a defense is possible and should be 
attempted if it exists. While it is true 
that the fact of the underlying 
conviction cannot be relitigated®* 
there may be “substantial reasons 
which justified or mitigated the 
violation and make _ revocation 
inappropriate.”*4 
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Further, even if the Commission 
should decide to revoke the parole 
there is still much which can be 
done for the parolee. By law the 
Commission has discretion to grant 
or withhold credit for any portion 
of the time satisfactorily served on 
parole, if parole is revoked. A plea 
for mercy coupled with a colorable 
showing of facts in justification or 
mitigation can result in credit for 
the time spent on parole, even when 
revocation results. 

This should not be lightly 
dismissed, because without such 
credit the parolee’s situation can 
become tragic indeed. Theoreti- 
cally, an inmate can serve one year 
of a 15 year sentence and then be 
paroled. If at the end of ten years on 
parole status, he violates one of the 
terms and conditions of his parole, 
it can be revoked and he can be 
retumed to prison. Unless the 
Commission grants credit for the 
time spent on parole the inmate will 
have to serve this ten years in 
prison. Query whether justice 
would allow this to happen if the 
parolee had lived a law-abiding life 
for almost the entire ten-year 
period. Theoretically it can happen, 
but the author is unaware of any 
Florida cases on point involving 
such egregious circumstances. 

The author’s experiences at final 
parole revocation hearings may not 
of course, be the norm. Since 
attorneys are not present, by 
definition, at uncounseled 
revocation hearings it is difficult to 
determine if strict due process is 
accorded unrepresented parolees. 
Clearly, there are instances where 
this has not been the case. See, for 
example, Baker v. Wainwright.** 

The real problem, of course, is 
the unrepresented indigent parolee 
who may have a colorable claim 
and who doesn’t know enough to 
ask for the services of an appointed 
attorney. As later discussed, there 
is no absolute right to counsel at 
parole revocation hearings. 
Review and Appeal 

There are, to the best of the 
author’s knowledge, no provisions 
for a rehearing by the Parole and 
Probation Commission once an 
order revoking parole has been 
issued. This is not to say that it 
should not be attempted should 
significant information come to 
light at a later date. 

For example, if a revocation is 
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based on the fact of a subsequent 
conviction (rather than the 
underlying conduct) and the 
conviction is subsequently set aside, 
this fact should be brought to the 
Commission’s attention for possible 
action. 

Where grounds exist for 
believing that the Commission’s 
order revoking parole is subject to 
legal challenge, the proper method 
is by a petition for writ of habeas 
corpus. Venue is the circuit court of 
the county in which the person is 
detained.?’ 


Right to Counsel 


There is no absolute and 
inflexible rule with respect to the 
requirement of counsel at parole 
revocation hearings. Rather, there 
are “certain cases in which 
fundamental fairness—the 
touchstone of due process—will 
require that the state provide at its 
expense counsel for indigent 
probationers or parolees.”%* 

These cases, in the words of the 
Supreme Court of the United 
States, are those where: 


[A]fter being raformed of his right to request 
counsel, the probationer or parolee makes 
such a request, based on a timely and 
colorable claim (i) that he has not committed 
the alleged violation of the conditions upon 
which he is at liberty; or (ii) that, even if the 
violation is a matter of public record or is 
uncontested, there are substantial reasons 
which justified or mitigated the violation and 
make revocation inappropriate, and that the 
reasons are complex or otherwise difficult to 
develop or present.?® 


Continuing, the Court said: 

In passing on a request for the appointment 
of counsel, the responsible agency also 
should consider, especially in doubtful cases, 
whether the probationer appears to be 
capable of speaking effectively for himself. 
In every case in which a request for counsel 
at a preliminary or final hearing is refused, 
the grounds for refusal should be stated 
succinctly in the record.*° 


Unfortunately, no funds are 
available to pay attorneys in cases 
where counsel is required pursuant 
to the Gagnon decision, even in 
those cases where the Florida 
Parole and Probation Commission 
itself determines counsel is needed. 
The Attorney General has opined 
that: 

The Florida Parole and Probation 
Commission does not have the power to 
appoint counsel for indigent parolees facing 
a parole revocation hearing. A circuit judge 
does not have the power to appoint a private 
attorney to represent an indigent parolee 
without compensation. No state funds have 
been appropriated for the payment of fees to 
counsel appointed to represent indigent 
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parolees. County funds may not be 
expended for a state purpose. The Florida 
Parole and Probation Commission should at 
least ask the public defenders of this state to 
represent indigent parolees until such time as 
a legislative remedy is forthcoming.*! 


Of course, the fact that the Parole 
and Probation Commission may 
have neither the authority nor the 
funds to provide counsel is legally 
insufficient, where the Gagnon tests 
are met and counsel is mandated. 
To hold otherwise would be to 
nullify Gagnon completely. 

The result of this situation is that 
the Parole and Probation 
Commission is forced to seek 
volunteers among members of The 
Florida Bar to represent those 
inmates meeting the Gagnon 
guidelines. Sadly, the search has 
often been fruitless. 

At the present time, to the best of 
my knowledge, only staff attorneys 
of the Prison Project of Florida 
Legal Services, Inc., have 
volunteered on a regular basis to 
represent indigent inmates at parole 
revocation hearings.* 

In order to resolve this difficulty, 
a bill was introduced into the 1977 
Florida Legislature,*4 which would 
have amended the statutory duties 
of the public defender’s office* to 
authorize representation of 
insolvent persons charged with a 
violation of a condition of parole. 
The bill's purpose was to provide 
representation to only those 
indigent parolees meeting the 
Gagnon tests. It was not intended to 
provide representation in all cases 
of parole revocation.** Unfortu- 
nately, the bill did not pass the 
legislature. 


Conclusion 


Minimum due process in parole 
revocation proceedings requires: 


(a) Written notice of the 
claimed violations of parole. 

(b) Disclosure to the parolee of 
evidence against him. 

(c) Opportunity to be heard in 
person and to present witnesses and 
documentary evidence. 

(d) The right to confront and 
cross-examine adverse witnesses 
(unless the hearing officer 
specifically finds good cause for not 
allowing confrontation). 

(e) A “neutral and detached” 
hearing body such as a traditional 
parole board, members of which 
need not be judicial officers or 
lawyers. 


(f) A written statement by the 
factfinders as to the evidence relied 
on and reasons for revoking 
parole.” 

The commissioners, pursuant to 
the laws of the United States and 
Florida and their own regulations, 
are required to grant parolees all of 
these rights. The hearings they 
conduct may be informal and 
totally alien to those trained in the 
law and accustomed to normal 
jurisprudence but they are 
supposed to be fair. The 
commissioners listen to all of the 
evidence presented, the arguments 
of the parolee (or his counsel) and, 
hopefully, reach a decision in 
accordance with what justice and 
the needs of society require. Based 
on the first hand observations of the 
author, the members of the Florida 
Parole and Probation Commission 
do try to accord due process to 
parolees charged with a violation of 
the terms and conditions of their 
parole. There have been occasions 
when this was not so, _ but, 
hopefully, these problem areas 
have been reduced or totally 
eliminated by now. Only time and 
experience will tell. Oo 
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Commission, 1976 ANNUAL Report, 20. The 
number of revocations has shown a steady 
increase since the 1970-71 fiscal year. Figures 
for prior fiscal years are: 1965-66, 259; 1966- 
67, 289; 1967-68, 286; 1968-69, 264; 1969-70, 
260; 1970-71, 269; 1971-72, 369; 1972-73, 527; 
1973-74, 589; 1974-75, 745. 


These same proceedings apply to 
inmates released by reason of gain-time 
allowances. Fla. Stat. §944.291. This is the 
Mandatory Conditional Release (MCR) 
statute. Violations of the terms and 
conditions of MCR are handled the same as 
parole violations. FLa. ADMIN. Cope §23- 
17.04. 


3 Stat. §947.22(1), FLa. ADMIN. CopE 
§23-16.08. 


‘ Fla. Stat. §947.22(2). 


5 Fia Stat. \ $947.23, Fia. ADMIN. CopE 
§23-16.09 


Fra. ApMmIN. Cope $23-16.09(1). The 
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8 Fia. Stat. §§949.10 and 949.12. 
® Fra. Stat. §949.11 


10 305 So.2d 1 (Fla. 1974). 


1! Sheptin v. State, Probation and Parole 
Commission. 308 So.2d 557 (Fla. 3rd D.C.A. 
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Parole and Probation Commission. The West 
Publishing Company headnoted the subject 
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“Parole,” and the case is not discoverable by 
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Jur. Pardon $37 (1977 Supp.). 


12 Moody v. Daggett. ____ U.S._____, 97 
S. Ct. 274 (1976). 


13 122 Cal. Rptr. 768, 14 Cal. 3d 711, 537 
P.2d 888 (1975). 


14 United States ex rel. Hahn v. Revis, 520 
F. 2d 632 (7th Cir. 1974); Cleveland v. 
Ciccone, 517 F.2d 1082 (8th Cir. 1975). For 
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see, Note, The Constitutionality of 
Procedures Afforded Federal Parolees 
Imprisoned for New Crimes Committed 
While on Release, 56 Boston Unvwv. L. Rev. 
379 (March, 1976). 


15 ADMIN. Cope §23-16.09(2). 

16 FLa ApMIN. Cope $23-16.09(3). 

17 Fia.Stat.§947.23(1), FLa. ADMIN. CopE 
23-16.09(4). 


18 Morrisey v. Brewer, 408 U.S. 471, 488 
(1972). 

19 Fla. Att’y. Gen. Op. 076-117 (May 28, 
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of the developing case law regarding 
collateral estoppel after Ashe v. Swenson, 
397 U.S. 436 (1970). See also, the Fifth 
Circuit Court of Appeals cases, Wingate v. 
Wainwright, 464 F.2d 209 (5th Cir. 1972) and 
Blackburn v. Cross, 510 F.2d 1014 (5th Cir. 
1975). Florida has, thus far, refused to adopt 
the doctrine of collateral estoppel in parole 
revocation cases. Russ v. State, 313 So.2d 758 
(Fla. 1975), cert. den., 423 U.S. 924 (1975). 
However, it is the author's feeling that Russ 
can be limited to its facts, namely a jury 
verdict of not guilty. The question of the 
applicability of collateral estoppel where a 
directed verdict of acquittal or a not guilty 
verdict in a nonjury trial resulted has not 
yet been decided. Arguably, the court in 
Russ could have held as it did because of the 
ever-present possibility of a “jury pardon.” 
See also State ex rel. Florida Parole and 
Probation Commission v. Helton, 313 So.2d 
413 (Fla. Ist D.C.A. 1975). The Helton 
decision did not discuss “double jeopardy,” 
“collateral estoppel” or even mention Ashe, 
Wingate, or Blackbur. 
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(FinaL Report 1976) Standard CR 8.04 at 
562. Obviously, based on the preceding 
discussion, this is not so. 

B. 662. 
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How to Avoid Creating Some 


By Joel M. Aresty 


Common Title 
Problems 
Estate Litigation 


A great deal of real estate 
litigation unfortunately results in a 
questionable title being delivered 
to the clients at the conclusion of the 
proceedings. A lawyer not 
intimately familiar with title 
standards and title insurance 
underwriting standards, who does 
not strictly adhere to the statutes 
and the lessons of the case law, will 
often deliver less than a “good” title 
to his clients. 

The purpose of this article is to 
point out a few of the more 
common mistakes made in real 
estate litigation which can result in 
an imperfect title being delivered to 
the client. 


Service of Process 


Generally, a judgment rendered 
in real estate litigation, in the 
absence of the voluntary 
appearance of defendants, is only 
as good as the service of process 
upon which it is predicated. The 
attorney must therefore carefully 
serve each defendant who may 
claim an interest in the property, or 
subsequent title examiners may 
question the title. Chapter 48 of the 
Florida Statutes contains detailed 
instructions regarding process and 
service of process. Attorneys 
engaged in real estate litigation 
must be particularly concerned 
with service of process by reason of 
the fact that the title to the property 
resulting from the litigation will 
depend largely on whether the 
defendants were properly served. 
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This article limits itself to a brief 
discussion of the possible title 
problems arising from constructive 
service, defendants of unknown 
residence, the Soldiers’ and Sailors’ 
Civil Relief Act, and property 
conveyances in dissolution of 
marriage proceedings. Many title 
problems also arise from improper 
personal substitute or corporate 
service, but that would be a proper 
subject for an article in itself. 


Constructive Service 


Generally, in real estate litigation 
a summons or constructive service 
must be directed to each defendant 
and must be served according to 
law. Chapter 49 of the Florida 
Statutes provides for constructive 
service of process by publication in 
suits in rem or quasi in rem when the 
defendant is a nonresident, or 
absent from the state or concealed 
so that personal service cannot be 
obtained. The constructive service 
statute is quite strictly construed by 
courts and title examiners, and full 
compliance with the provisions of 
the statute is necessary in order for 
the service to be valid in law and in 
fact so that no subsequent title 
examiner will find a reasonable 
ground for objection to the title.' 

The Florida Statutes require that 
a sworn statement be filed as a 
condition precedent to service by 
publication.? The attorney has to be 
extremely careful in drafting the 
sworn statement because if it does 
not exactly meet the requirements 


of the statute the constructive 
service based on the swom 
statement may be void and no 
jurisdiction will be obtained over 
the defendant served. If the court 
has no_ jurisdiction over the 
defendant, any action by the court 
will be void as to that party.? The 
cases show that the sworm statement 
must follow the exact wording of 
the statute. If an attorney uses 
similar or what he considers to be 
synonymous language, he is 
enlarging the risk that the service 
may later be questioned. A sworn 
statement stating “to the best of my 
knowledge or belief’’ is 
unacceptable. The facts required to 
be stated by the statute should be 
positive and unequivocal. 
Affidavits must be made on 
personal knowledge and state facts 
positively, not merely as a matter of 
belief or to best of affiant’s 
knowledge and belief.‘ 

The problem most often 
encountered in the reported cases is 
whether the attorney made the 
required diligent search and inquiry 
to discover the name and residence 
of the defendant. Since the courts 
and title examiners strictly construe 
the constructive service statutes in 
determining whether the court has 
jurisdiction, the attorney must work 
carefully in this area. The test 
handed down by the courts iis 
‘“‘whether the complainant 
reasonably employed the 
knowledge at his command, made 
diligent inquiry, and exerted an 
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honest and conscientious effort 
appropriate to the circumstances to 
acquire the information necessary 
to enable him to effect personal 
service on the defendant.”5 

The sworn statement must 
usually state that either: (a) the 
residence of the defendant is 
unknown, or (b) that the 
residence of the defendant is in 


some state or country other than 
Florida, stating the residence if 
known.® The residence is required 
to be stated so that a copy of the 
notice of action can be mailed by 
the clerk.7 A mistake commonly 
made by attorneys is substituting 
the defendant’s address for his 
residence — they are not 
synonymous. A sworn statement 
that the defendant’s address is 
unknown, with no mention of his 
residence, will render the sworn 
statement ineffective to confer 
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jurisdiction over the person and the 
final judgment will be null and void 
as to that defendant.’ A post office 
box number (or “apartado”, a 
Spanish post office box number) 
cannot be a residence, and _ is 
therefore insufficient for purposes 
of constructive service. However a 
rural free delivery number, which 
shows a definite location, has been 
held sufficient.° If the sworn 
statement states the defendant’s 
residence to be a specific small 
town or village, no_ specific 
residence need be supplied.!® 

Another type of constructive 
service is available if the defendant, 
although a resident of Florida, has 
been absent from the state for more 
than 60 days or conceals himself so 
that process cannot be personally 
served upon him.!' An attorney 
utilizing this provision must know 
the defendant is a Florida resident 
and his residence, not merely that 
he has a Florida address. This 
provision has been held to be 
sufficient to confer jurisdiction 
upon sworn statement even though 
the defendant was actually within 
the state during the 60-day period 
the sworn statement said he was 
absent from the state, if the 
complainant exercises due 
diligence and good faith.'* Once the 
plaintiff in real estate litigation has 
filed a sufficient sworn statement 
he is entitled to the issuance of a 
notice of action. A flaw in the 
notice of action will jeopardize the 
validity of the proceedings. The 
notice of action must contain: the 
names of all of the known natural 
defendants; the names, status and 
description of all corporate 
defendants; and a description of all 
unknown defendants." A notice of 
action which fails to describe the 
real property involved, by omission 
or error in the description, is fatally 
defective and no jurisdiction is 
obtained over the defendant’s 
interest in the property.’ When the 
residence of the defendant is stated 
in the sworn statement, the court 
must mail a copy of the notice of 
action to the defendants and note 
the date of mailing on the docket. 
Problems arise when the mailed 
notice is returned to the court as 
undeliverable. 

If the mailing is returned “no such 
street” it has been held that the 
attorney is chargeable with notice 
that his diligent search and inquiry 
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are not yet completed. A judgment 
in a quiet title suit based on such 
constructive service can be set 
aside.'® Furthermore, title 
examiners finding such returned 
envelopes in court files are going to 
question the validity of the suit. It is 
therefore wise for the attorney to 
inquire whether the mailed notice 
was returned so that either a default 
can be requested or further 
investigation can be made. 


Defendant’s Residence Unknown 


One of the most common 
problems confronted by lawyers in 
real estate litigation involves service 
of process by publication against 
defendants whose residences are 
unknown. A careful reading of the 
statute on constructive service of 
process by publication would seem 
to indicate that the attorney must 
only file a sworn statement showing 
the residence of the defendant is 
unknown" after diligent search and 
inquiry.'® 

After the attorney has made his 
investigation and still cannot locate 
the residence of the defendant, it 
would seem that the sworn 
statement could be filed and a 
notice of action issued and 
published. The attorney will then 
wait until the return date of the 
notice of action and move for a 
default against the defendant, 
which either the clerk or the judge 
will grant. The problem is that the 
attorney’s suit, although in 
compliance with the statutes and 
cases, is still of doubtful sufficiency 
from the standpoint of a subsequent 
title examination. Title standards 
require the attorney to make the 
assumption that if the residence of a 
defendant is unknown, it is not 
ordinarily known whether such 
defendant is living or dead, and a 
suit brought against a dead 
defendant is ineffective to bind 
heirs or devisees.!® 


The remedy for this situation is to 
acquire affidavits on personal 
knowledge that the subject is alive 
but that his residence is unknown, 
or to assume the defendant of 
unknown residence to be dead and 
to join in the suit the named 
defendants “if living” and all 
unknown parties claiming by 
through, under or against the 
named defendant “who is not 
known to be dead or alive” whether 
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said unknown parties claim as heirs 
devisees, grantees, assignees, 
lienors, creditors, trustees or other 
claimants.2° The unknown parties 
are joined as defendants in the 
complaint and included in the 
sworn statement and notice of 
action along with the named 
defendants; but unfortunately 
having unknown defendants opens 
a Pandora’s Box of other possible 
title problems. The procedure of 
joining unknown parties cannot be 
a substitute for the statutory 
requirements of diligent search and 
inquiry in determining the 
defendant’s residence.?! Diligent 
search and inquiry to discover the 
defendant’s residence must be 
made in any case.2* 


Once unknown parties and 
defendants have been joined in an 
action, title insurance underwriting 
standards require the attorney to 
inquire of the unknown parties as to 
whether they include infants, 
incompetents, or soldiers and 
sailors. Since the defendants are 
unknown, there is no way of 
determining their status, so title 
insurance underwriting standards 
require an assumption that they do 
in fact include infants, incompe- 
tents and soldiers and sailors.** The 
attorney must then apply to the 
court to appoint: an attorney ad 
litem for the possible soldiers and 
sailors;24 a guardian ad litem for any 
minors, incompetents or convicts;25 
and an administrator ad litem, to 
represent creditors of possible 
decedents.”6 

Until 1920, the Florida Statutes 
required the appointment of an 
attorney as guardian for unknown 
defendants.?’ The absence of such a 
provision in the statutes today, but 
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the continuing requirement of such 
procedures by title insurance 
underwriters and title examiners, 
makes this a frequent area of 
problems for real estate litigation 
and title examining attorneys. The 
easiest way to handle this is to have 
one local attorney appointed 
attorney ad litem, guardian ad litem 
and administrator ad litem for the 
named defendant of unknown 
residence, if living; if dead, all 
unknown parties claiming by, 
through, under or against the 
named defendant, whether said 
unknown parties claim as heirs, 
devisees, grantees, assignees, 
lienors, creditors, trustees, or other 
claimants. The appointee’s fees and 
costs should be fixed by the court, 
paid by the plaintiff and taxed as 
costs in the case. 

The procedure might sound 
complicated, and even ridiculous, 
since it involves making provisior 
for the mere possibility of certain 
facts. But following it strictly is the 
only way to make certain that your 
real estate litigation will result in a 
“good” title for your clients. If this 
procedure is not followed, judges 
will nonetheless enter final 
judgments against your defendant 
whose residence is unknown. But 
the title to the property will be 
questionable—a fact which your 
client may discover when he sells or 
mortgages the property subsequent 
to your litigation. 


Soldiers’ and Sailors’ Civil Relief 
Act 


Another common problem in real 
estate litigation is noncompliance 
with one or more sections of the 
Soldiers’ and Sailors’ Civil Relief 
Act of 1940.** The necessity for the 
appointment of an attorney ad 


Address 


JOSEPHSON S 


Zip 


Phone 


OF FLORIDA 
Law School 


Year Graduated 


i 
3 
i 
5 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
National Headquarters: 830 N. La Brea Ave., Inglewood, CA 90302. 213/674 9300 


31 


BAR EXAM 


REAL ESTATE 
LITIGATION 


litem for unknown parties because 
of this act has already been 
discussed.** The Act provides that if 
a default is sought against a 
defendant, an affidavit must be 
filed evidencing facts showing that 
the defendant is not in the military 
service. 


Many attorneys try to avoid the 
problem by stating facts “to the best 
of affiant’s knowledge and belief” 
or other similarly equivocal 
statements. Such verbiage will 
make the affidavit unacceptable.*! 
Affidavits must be made on 
personal knowledge, stating facts 
positively, and not merely as a 
matter of belief or to the best of an 
affiant’s knowledge and _ belief.*? 
The information required by the 
affidavit varies from circuit to 
circuit with local practice. The best 
practice would seem to go further 
than merely negating military 
service, and to set forth the civilian 
pursuits of the defendant. 
Judgments based on faulty 
compliance with the provisions of 
the Soldiers’ and Sailors’ Civil 
Relief Act are not void, merely 
voidable, and otherwise valid and 
binding. A proper affidavit filed 
subsequent to final judgment can 
cure the defect for title purposes.** 


Real Property Conveyed in 
Dissolution of Marriage 
Proceedings 


Title problems often arise when 
realty is conveyed by a court in a 
judgment in dissolution of marriage 
proceedings. If only constructive 
service has been obtained over the 
defendant and the judgment 
follows Rule 1.570, Fla.R.Civ.P., 
ordering the defendant to transfer 
the property within a certain time 
or the property will be considered 
transferred, the transfer may be 
void because a court cannot order a 
defendant to do anything when it 
does not have jurisdiction over that 
person. However, a defendant may 
be ordered to specifically perform 
under a valid property settlement 
agreement with only constructive 
service*4 
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If a defendant is served by 
constructive service and the notice 
of action does not contain a 
description of the realty and 
indicate that the defendant’s 
interest in the property is being 
disputed, then no jurisdiction is 
obtained over the property or the 
defendant as to the property and 
any judicial transfer of such 
property is invalid. If the 
judgment does not strictly follow 
Rule 1.570 and _ transfer title 
directly, then the title is of doubtful 
sufficiency because there is some 
question whether courts can 
directly convey real property 
without some legislative 
authority.*6 


Title examiners prefer that the 
court sequester the property and 
sell it to satisfy any amounts owing 
by one party to the other if there is a 
question about the power of the 
court to directly convey the 
property. This is a more 
complicated procedure, but is 
recognized by the Florida Supreme 
Court while direct transfers are 
not.37 Another possibility is the 
appointment of a commissioner to 
deed the property from one party 
to the other or to sell the property 
and distribute the proceeds.* 


Conclusion 


Attorneys who do real estate 
litigation should be familiar not 
only with the applicable statutes, 
cases and rules, but also with the 
requirements of title examiners and 
insurers. Obviously a lawyer who is 
retained to quiet a title, foreclose a 
mortgage, transfer title in a divorce 
or do any other type of real estate 
litigation, will be expected to 
produce a “good” title for his clients, 
the sufficiency of which will not be 
later questioned by title examiners. 
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PROBATE FORMS 


- Developed by the Real Property Probate and Trust Law Section 


Designed to comply with the provisions of the new Probate Code 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


address 


Enclosed is my check for $__. Please 


send the Probate Forms checked below. 


Prices 


$2 for 50 copies of any one form. 
$100 for 50 copies each of all forms. 
All orders add 4% sales tax. 


General Probate Forms 
No. of Sets (50 copies per set) 


_P- Petition to Open Safe Deposit 
Box 
Order to Open Safe Deposit 
Box 
Notice to Creditors (Not for 
Formal Administration) 
Caveat—Creditor 
Caveat — Heir or Devisee 
Demand for Notice 
Formal Notice by Mail 
Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 
Notice of Hearing 
Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of 
Notice and Bond 


Forms for No 
Proceedings 


Administration 


—P-13 Statement for Disposition of 
Personal Property Without 
Administration 

__P-14 (No form) 


Forms for Summary Administration 


—P-15 Petition for Summary Admin- 
istration — Testate 

—P-16 Petition for Summary Admin- 
istration — Intestate 

—P-17 Order of Summary Adminis- 
tration 


Forms for Family Administration 


_P-18 Petition for Family Adminis- 
tration — Testate 
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city. 


zip. 


__P-19 Petition for Family Adminis-" 


tration — Intestate 
—P-20 Order of Family Adminis- 
tration 


Forms for Formal Administration 
No. of Sets (50 copies per set) 


__P-21 Petition for Administration - 
Testate — Florida Resident 
Petition for Administration - 
Intestate — Florida Resident 
Petition for Administration 
Testate — Nonresident 
Petition for Administration — 
Intestate — Nonresident 
Oath of Witness to Will 
Application for Appointment 
of Commissioner to Prove 
Will 

Commission to Prove Will 
and Oath of Witness 

Order Admitting Will to Pro- 
bate 

Order Appointing Personal 
Representative and Setting 
Bond 


—P-30 Petition to Waive Bond 
__P-30A Waiver 


—P-31 Bond of Personal Represen- 
tative 

Oath of Personal Represen- 
tative, Designation of 
Resident Agent, and Accep- 
tance by Resident Agent 
Oath of Corporate Personal 
Representative 

Letters of Administration 
Notice of Administration 


Proof of Service of Notice of 
Administration 

Inventory 

Petition for Allocation of 


Spouse’s Share — Intestate 
Estate 


—P=22 
—P-23 
—P-24 
—P-25 
—P-26 
—P-28 
—P-29 


—P-32 


No. of Sets (50 copies per set) 


—P-39 


—P-40 


—P-41 


_P-42 
_P-43 


—P-44 


Order Allocating Spouse's 
Share 


Petition to Set Aside Exempt 
Property 


Order Setting Aside Exempt 
Property 
Petition for Family Allowance 


Order Authorizing Family 
Allowance 


Petition to Set Aside Home- 
stead Real Property 

Order Setting Aside Home- 
stead Real Estate 

Claim of Elective Share by 
Spouse 

Petition for Determination of 
Elective Share 

Order Determining Elective 
Share 

Proof of Claim by Personal 
Representative 

Statement of Claim 
Objection to Claim 

Release of Claim 

Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 
Order Extending Time to File 
Final Accounting and Petition 
for Discharge 

Final Accounting 
Final Accounting, 
uation 

Final Accounting, conclusion 
Petition for Discharge 
Notice of Final Accounting 
and Petition for Discharge 
Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 

Receipt of Beneficiary 
Report of Distribution and 
Disposition of Claims 


Order of Discharge 


contin- 


—P-45 
_P-46 
_P-49 
_P-51 
__P-55A 
- —P-S5B 
_P-58 
—P-59 


From 


Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


City Title Insurance Company 
Purchase Expands Bar-Related 
Title Insurance Nationwide 


“The most significant development 
in bar-related title insurance since the 
beginning of The Fund movement in 
Florida 30 years ago.” This is what 
observers are saying about the 
acquisition of City Title Insurance 
Company by Lawyers’ Title Guaranty 
Fund. Purchase of the majority 
interest in the New York based title 
underwriter by Lawyers’ Title 
Guaranty Fund means that the 
bar-related concept of complete title 
assurance for attorneys’ clients is now 
licensed in over 40 states. 


According to Trustees’ Chairman 
John S. Duss, Ill, and Fund President 
Paul B. Comstock, City Title which 
issues policies only through attorneys 
will continue to work only through 
attorneys. Immediate plans call for 
strengthening of the company’s 
position as a bar-related insurer and 
enhancement of its service to lawyers. 
Various avenues for new operations to 
support the growth of bar-related title 
insurance will be explored. 


The Fund’s Board of Trustees 
decided to make the investment in 
City Title in order to provide a means 
to participate more fully in 
reinsurance and to_ serve other 
objectives of The Fund Concept. The 
Trustees believed it desirable to retain 
The Fund’s business trust form under 
which The Fund has achieved a high 
degree of success. However, the need 
for additional flexibility was 
recognized in view of the fact that 
only a corporation can qualify as a 
title underwriter or reinsurer in a 
number of jurisdictions. 


To pursue this objective, The Fund 
and its title information subsidiary, 
Lawyers’ Title Services, Inc., acquired 
59% of the stock of City Title from 
the company’s founders, Saul Fromkes 
and Otto Fromkes. The Fromkes 
brothers, both distinguished members 
of the New York Bar, desired to retire 
from active management of the 
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Saul Fromkes (left), former President and co-founder, and Otto Fromkes (right), 
former Vice President and co-founder, clasp hands with Paul B. Comstock, new 
Chairman of the Board, symbolizing ownership transfer of City Title Insurance 
Company 


company and wanted assure 
ongoing operation of the company as a 
bar-related insurer. 


The founders have agreed to 
continue as consultants and as 
members of the Board of Directors 
along with many of the Board’s long 
time distinguished members. Under 
the new plan of operation, The Florida 
Fund Trustees will participate in 
electing the Board of Directors early in 
1978. At a special meeting of the 
Board of Directors of the company, 
Paul B. Comstock was elected 
Chairman of the Board and William T. 
Margiotta, Jr., former executive of the 
Connecticut Fund, was elected 
President and Chief Operating Officer. 

City Title Insurance Company was 
one of the first national title insurance 
underwriters to reinsure Florida Fund 


policies many years ago. The 
company, which enjoys a_ large 


measure of respect in the ranks of the 
organized bar, will continue to 
reinsure some of The Fund’s policies 
and also offer reinsurance facilities to 
bar-related companies in other states. 
In addition, the company will serve as 
a communications channel with the 
title insurance industry and related 


industries on a nationwide basis. 


City Title is licensed title 
insurance underwriter in most of the 
eastern, midwestern and southern 
states, including Florida. It is also 
qualified to do business in the District 
of Columbia, Puerto Rico and the 
Virgin Islands. The Company has a 
broad base in the New York City 
metropolitan area with its home office 
located at 32 Broadway in Manhattan. 
Branch offices are situated in 
Brooklyn, White Plains and Garden 
City, New York; Newark, New Jersey, 
and Levittown, Pennsylvania. 


Lawyers Title Guaranty Fund 
anticipates that City Title’s acquisition 
will provide the vehicle for the largest 
growth in the history of bar-related 
title insurance. the original 
bar-related insurer in the nation, the 
Florida Fund by acquiring City Title 
continues to play a leading role in 
fostering expansion of the bar-related 
movement, 


By the Staff of 
PO. Box 2671 
Orlando, FL. 32802 
(Adv.) 
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Attorney’s Fees 


By Stephen Marc Slepin 


The most conspicuously 

rightheaded and _ perspicuous 
opinion on attorneys’ fees under 
Chapter 440 has now been written 
by Justice Sundberg in The Ohio 
Casualty Group v. Parrish, et all. 
——So.2d____ (Fla. 1977), DLS 4- 
3249, an equitable distribution case. 
Holding, inter alia, that attorney’s 
fees are due claimants’ counsel 
pursuant to §440.34 where the 
employer/carrier seeks to modify 
an equitable distribution order — 
on the grounds that they would 
appear to be resisting the payment 
of compensation, perhaps 
unsuccessfully — the court, per 
Justice Sundberg, has held, in 
pertinent part: 
Section 440.34, Florida Statutes (1975), was 
enacted to enable an injured employee who 
has not received an equitable compensation 
award to engage competent legal counsel 
and, in addition, to penalize a recalcitrant 
employer. If the services of an attorney 
become necessary, and the carrier is ordered 
to pay compensation, attorney’s fees must be 
assessed against the carrier so that the 
benefits awarded the employee will 
constitute a net recovery. ... Thus, in adding 
attorney’s fees to the injured worker's 
compensation award, Section 440.34, 
Florida Statutes (1975), discourages the 
carrier from unnecessarily resisting claims in 
an attempt to force a settlement upon an 
injured worker. In addition, if the worker has 
a meritorious case, an attorney will be 
inclined to represent him, realizing that a 
reasonable fee will be paid for his labor and 
not deducted from perhaps a modest benefit 
due the claimant. Conversely, if the attorney 
believes the claim is frivolous, he would be 
inclined to decline representation. 


In light of the court’s insightful 
opinion in Parrish, one must 
wonder about the Workmen’s 
Compensation Commission’s 
opinions in State of Florida 
Department of Transportation v. 
Shelton, IRC Order 2-3184 (1977), 
in which the claimant went forward 
to take a doctor’s deposition in which 
he pronounced, retrospectively, a 
maximum medical improvement 
date, thereafter picked up by the 
state — no fee; J.N. Fields v. 
Cooper, IRC Order 2-3198 (1977), 


where the employer/carrier paid at 
a low, incorrect, compensation rate 
based upon a miscalculation — no 
attorney’s fees due since there was 
“no purpose to resist or block 
compensation,” etc. 

The opinion by Justice Sundberg 
may reasonably be construed to 
accord with the implicit premises of 
what has come to be known 
among the Bar as “Adkins, J., 
Dissents” opinions: That the Bible 
was correct in declaring that the 
laborer is entitled to his due, that 
employers/carriers are affirma- 
tively obligated to self-execute the 
Act, and that the glacial movement 
in the attorney’s fee field of recent 
years militates, finally, against the 
reported hundreds of thousands of 
injured workers per year and their 
ability to obtain legal representa- 
tion. 

When an injured employee is 
unable to hire an attorney who may 
obtain a fee where the state denies 
or vitiates benefits, (State of Florida 
Department of Commerce, 
Division of Labor v. Levesque, IRC 
Order 2-3221 (1977)) ... or where 
the employer/carrier claimed that 
the doctor never went forward with 
a maximum medical improvement 
date so they cannot be held 
responsible for not having paid 
benefits, (W.L. Sherrod Lumber 
Company, Inc. v. Hall, IRC 2-3201 
(1977)) and where the 
Commission has held that “hand 
holding” by claimants’ counsel does 
not constitute an element of fee 
earned, the court’s Parrish opinion 
portends a reassurance to all 
concerned that the Supreme Court 
remains aware of and faithful to the 
purposes of F.S. §440.34. 


Concerns continue to obtrude, 
however, when the Commission 
rules, as in Central Heating & Air- 
Conditioning v. Harrison, IRC 2- 
3242 (1977), that an awarded 
attorneys’ fee must be reversed 
where the employer/carrier accept 


a 10 percent rating “many months” 
after the filing of the claim, and 
bases that reversal on the principle 
of Lehigh Portland Cement 
Company v. Branch, 319 So.2d 13 
(Fla. 1975), that “if there is no way 
the employer/carrier can know of 
the fact that claimant is 
permanently disabled, they cannot 
be said to have a notice of a claim 
under $440.34, Florida Statutes. ...” 
[Whether the Supreme Court 
confuses “maximum medical 
improvement” with “claim” or 
“notice” is of slightly less concern 
than the Commission’s confusion of 
those established terms, since the 
latter is considered an expert 
tribunal — and an opinion which 
jumps from a recitation of filing and 
report by a doctor to the conclusion 
that the employer/carrier had “no 
way” to know of permanent 
disability is a non sequitur of 
concern to the Bar and Bench alike. ] 

It must be hoped that the “factual 
situation” of this cause, which the 
Commission did not detail — and of 
which it is hoped that the Bench 
and Bar may learn — was such as to 
qualify and illuminate the rule of 
law emergent. Such “rule of law” 
appears to be that where a claim is 
filed, the employer/carrier need do 
nothing save voluntarily award 
benefits when “permanency” [or, 
“maximum medical improvement” 
if other cases are to be followed] is 
somehow brought to their 
attention. Before that time, it seems 
now to be the case that an 
employer/carrier cannot know of 


Stephen Marc Slepin practices law with 
Slepin & Schwartz, Tallahassee, and is editor 
of the Workmen’s Compensation column. 
This article is written on behalf of the 
Workmen's Compensation Section, L. Barry 
Keyfetz, chairman. 


WORKMEN’S 
COMPENSATION 


permanency and that, therefore, 
they have no notice of a claim. 

The Bench and Bar — not to 
mention the employees of Florida 
— would appear to be in need of a 
nomenclatural guide to steer them 
about these difficulties, first 
reflected by the ipse dixit of 
Humpty Dumpty: “When I use the 
word, it means just what I choose it 
to mean — neither more nor less (in 
scornful tone).” Perhaps, too, the 
time has come for the Commission 
to consider, in the words of the 
Supreme Court’s opinion in Gulf 
Star Yacht Company v. Strickland, 
et al., 341 So.2d 1082 (Fla. 1976), the 
establishment of “more realistic” 
appellate fees. 

A fee of $250 for appellate work 
done is hardly realistic today. Nor 
for that matter is $500 for the same 
work plus an oral argument in 
Tallahassee (when granted). Those 


fees have become, apparently, a 
formula unvarying and unbending, 
whether the appeal has to do witha 
procedural point or an issue of 
permanent total disability. 


Out-of-State Accidents 


In Bechtel Power Corporation v. 
Page, IRC Order 2-3255 (1977), the 
Commission considered a claimant 
whose local union was contacted by 
telephone from Montana. The 
claimant went to Montana, formed 
a contract, worked and was injured. 
The Commission considered 
F.S.§440.09(1) and concluded: (a) 
that the contract was formulated in 
Montana; and more importantly, 
(b) that the mere fact the employer 
had a presence in Florida was 
irrelevant since the test is the 
principal localization of the 
claimant’s employment duties — 
not the employer’s location. The 
Commission, surprisingly, cited 
Ryder Truck Lines, Inc. v. Beck, 
IRC Order 2-3158 (1977) in which it 
had held an employment was 
principally localized in Georgia 


rather than Florida because: the 
employer took out Georgia income 
tax; the claimant loaded and 
unloaded goods in Georgia 
(notwithstanding the facts as found 
by the JIC that the company was 
headquartered in Florida); paid its 
paychecks from Florida; the 
claimant was a Floridian; and his 
employment was principally 
localized in Florida as corroborated 
by his testimony, his witness’ 
testimony, and the profession of 
ignorance by the agent of the 
employer. 


Most strikingly, perhaps, is the 
assertion of the Commission in 
Bechtel Power that §440.09(1), 
which is denominated a “coverage” 
provision, is jurisdictional! The 
term “jurisdiction” seems to be extra- 
ordinarily unsettled in the workmen’s 
compensation jurisprudence of 
this state. And the instant cause 
apparently makes no contribution 
to equilibrium. See, Tripoli v. Pan 
American World Airways, Inc., 
IRC Order 2-3019, per Carson, 
Chairman. 


judicial ethics 


The Committee on Standards of 
Conduct Governing Judges 
responds to your recent query 
wherein you request the opinion of 
the committee as to the propriety of 
your wife accepting the position of 
secretary and director in a 
condominium association which 
handles the management and 
business affairs of the condomin- 
ium in which you and your wife 
reside. 

It is the opinion of the committee, 
six members participating, that 
there is no canon proscribing such 
conduct on the part of your wife. 

In our Opinion No. 77-15, which 
was in response to a query primarily 
inquiring as to proposed political 


conduct, the committee stated, 
among other things: 

Because of the amendment to Canons 2B, 
3C(2), 5C(4), 5C(5) and 7B(1)(a) of the 
Code of Judicial Conduct and_ the 
commentary following Canon 7 adopted by 
the Supreme Court on August 3, 1976, a 
judicial spouse is completely free of any 
restrictions except that, as the commentary 
following Canon 7 indicates “Any political 
activity engaged in by members of a judge’s 
family should be conducted in the name of 
the individual family member, entirely 
independent of the judge and without 
reference to the judge or to his office.” 


That statement appears to be 
appropriate to the subject query. 
(See The Florida Bar In Re: Code of 
Judicial Conduct Status of Judicial 
Spouses, 336 So.2d 584 (Fla. 1976)). 

The participating members of 
the committee also unanimously 
agree that in the event the 
condominium association becomes 
involved in any controversy before 
your court you must promptly 
recuse yourself from participation 
in the case. 


Opinion 77-18 


This is in response to your recent 
inquiry, to wit: 

“May a judge who is qualified by 
age and service to retire accept an 
advance payment from a law firm 
for his agreement to enter the 


employ of the firm upon his 
retirement; provided, of course, 
that full disclosure of the 
transaction is made on _ every 
occasion when the law firm appears 
in his court?” 

Six voting members of the 
committee are of the view that 
there is no ethical bar to receipt of 
the payment if retirement is 
imminent and you recuse yourself 
in all cases in which your proposed 
law firm is interested. 


Opinion 77-17 


This is in response to your 
question of whether you may 
voluntarily write a letter to the 
Parole and Probation Commission, 
identifying yourself as a county 
judge, and recommending parole 
for an inmate. 

Seven members of the committee 
are of the view that such a letter is 
prohibited by Canon 2B. One 
member feels that you have the 
right, and quite possibly the duty, to 
identify yourself as a county judge. 


TyriE A. Boyer, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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PLEASE DROP THIS CARD IN THE MAIL for information on PRODATA’S 
COMPUTERIZED ATTORNEY BILLING & ACCOUNTS RECEIVABLE SYSTEMS 
PRODATA INTERNATIONAL CORPORATION serving attorneys since 1968. 


Offices in Santa Rosa, San Francisco, Los Angeles, Washington, D.C., 
Detroit and Atlanta. 
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The Past as Prologue —Licensing Functions 
Within the Division of Banking 


By George E. Lewis Il and Ryland T. Rigsby 


The life of the law has not been logic: it has 
been experience. The felt necessities of the 
time... have had a good deal more to do... 
in determining the rules by which men 
should be governed.! 

The licensing functions which 
flow through the Division of 
Banking, Department of Banking 
and Finance in Tallahassee have 
been significantly altered by 
Florida’s Administrative Procedure 
Act contained in F.S. Chapter 120. 
These functions involve important 
chartering and licensing activities 
for state-regulated depository 
institutions, such as granting 
charters for new banks, trust 
companies, savings and loan 
associations and credit unions, as 
well as passing on other 


supplemental activities for these 
businesses. The supplemental 


licensing activities include 
regulatory decisions on applica- 
tions for branches, trust powers for 
banks, relocations of home offices 
and mergers. Due to the impact 
these functions also have on 
competing federal depository 
organizations, the importance of 
the Department’s licensing activity 
should be obvious and of particular 
interest to attorneys in this state 
whose practice involves financial 
institutions. This article concerns 
the recent history of this licensing 
function, with particular emphasis 
on the Department’s present 
procedural rules relating to 
licensing. 


Under the Old APA 


Until as recently as 1974, various 
Comptrollers of Florida granted or 
denied banking charters with little 
concern for judicial encroachment 
on their decisions. The underlying 
legal rationale was simply that the 
old Administrative Procedure Act? 
(hereafter referred to as the old 
Act) did not control in such 
decisions. The first appellate 
decision in Florida on review of 
charter grants was National Bank of 


Tampa v. Green’ in 1965. In that 
case the First District Court of 
Appeal held that the Comptroller’s 
discretion was essentially 
conditioned on following the 
requirements of the chartering 
statute and therefore was not 
absolute. The court recognized the 
complexity of the subject matter 
being regulated and deferred to the 
Comptroller's judgment on the 
question of how much investigation 
need be performed to satisfy the 
requirements of F.S. §659.03(1). The 
court did conclude, however, that 
the result of the investigation must 
form the basis on which the 
Comptroller reached his 
conclusions on the six minimum 
criteria of §659.03(2).4 In this case 
the protesting bank failed to show 
that the application for the new 
bank did not meet the minimum 
criteria. 


Bay National Bank and Trust 
Company v. Dickinson’ was the 
next case concerning the 
Comptroller’s discretion in 
approving bank applications to 
reach the appellate courts in 
Florida. Again, an existing bank 
was attempting to prevent the 
Comptroller from approving a new 
bank. Bay National alleged that the 
old Act was applicable to the 
chartering process, and therefore a 
public hearing was necessary prior 
to the Comptroller rendering his 
final decision. The district court 
stated that the Comptroller’s 
decision on the matter constituted 
the performance of a _ quasi- 
executive or quasilegislative 
function, and involved the exercise 
of statutorily granted discretion.® 
Accordingly, the court held that the 
old Act did not apply and no 
hearing was required. But Judge 
Wigginton, writing for a unani- 
mous panel, did not stop there. 
In an interesting discourse he 
dealt with another of the 
protesting bank’s claims: that the 


corporation, 
banking & 


business law 


lack of a hearing deprived a 
protesting competitor bank of its 
state and federal constitutional 
right to due process. 


Beginning with a review of how 
national banks are chartered, Judge 
Wigginton noted the fact that for 
over 100 years national bank 
chartering decisions had _ been 
handled on an informal basis. He 
quoted with approval language in 
Webster Groves Trust Company v. 
Saxon’ which exhibited the federal 
court’s reluctance to invade the 
province of the Comptroller of the 
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Currency’s expertise and the policy 
reasons behind those actions. In 
addition, the First District Court 
recognized in Bay National that the 
statutory discretion granted the 
Comptroller was reviewable if, in a 
proper case, a party claimed that 
the action was arbitrary, capricious 
or an abuse of discretion. In a later 
case dealing with a savings and loan 
association branch, the Supreme 
Court of Florida adopted in large 
part the First District’s Bay National 
rationale that the actions of the 
Comptroller were quasiexecutive 
or quasilegislative in nature. The 
court held that the old Act did not 
apply, even though the substantive 
statute required a hearing.® 


Enter the New APA 


Against this seemingly 
impenetrable wall which stood 
between the Comptroller of 
Florida and judicial review of his 
decisions, pressure began to mount. 
In the early 1970's, various forces 
came together to create proposals 
for substantial amendment of the 
old Act. These calls for change 
resulted in a complete revision of 
the old Act during the 1974 session 
of the Florida Legislature,® and a 
revised F.S. Chapter 120 (hereafter 
referred to as the 1974 Act or the 
new APA) became effective on 
January 1, 1975. The 1974 Act was 
intended in part to overcome the 
problems posed by the quasi- 
executive/quasilegislative rationale 
which had evolved through such 
court decisions as Bay National." In 
general, the new APA was designed 
to formalize rulemaking and 
adjudicatory procedures governing 
administrative agencies in Florida 
and bring them into conformity 
with modern conditions.'! It is not 
the purpose of this article to explore 
in greater detail the reasons behind 
these changes, but rather, to reflect 
on the impact these changes had on 
the operation of the Division of 
Banking of the Department of 
Banking and Finance.!2 

Prior to the 1974 Act there were 
few obvious restraints on the 
comptroller’s chartering actions, 
provided he complied with the 
statutory provisions of the Florida 
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Banking Code. The present 
Comptroller, sworn in only seven 
days after the effective date of the 
1974 Act, quickly recognized that 
substantial changes were needed to 
comply with the new APA. 

For the first time, bank 
applicants would be governed by 
formal procedural rules. At the 
same time, a substantial backlog of 
applications, together with a 
number of conditional approval 
orders from the previous 
administration, demanded the 
attention of the new administration. 
In order to give the public an 
opportunity to review the content 
of the applications, as well as 
complement the new APA with an 
era of Banking-in-the-Sunshine, 
abrupt shifts in the application 
review and decision-making 
process were needed. These 
changes, though basically insisted 
upon by the legislature, spawned 
their share of litigation.!’ Although 
the Department has continued 
processing de novo applications 
since 1975, several applications 
filed in 1975 have yet to conclude 
the administrative process.'* 


Branch Banking Problems 


In a related area, the Department 
again incurred litigation with 
regard to its procedures. The 1975 
Florida Legislature passed a 
countywide branch banking bill to 
become effective January 1, 1977.'5 
No one anticipated in early 1975 
that the processing differences 
between state and national banks 
would give national banks a distinct 
advantage over  state-chartered 
institutions. The Comptroller of the 
Currency began releasing branch 
application forms to national banks 
in Florida shortly after Governor 
Askew signed the bill in the summer 
of 1975. The Comptroller of 
Florida, bound by the 1974 Act, 
could not adopt rules and forms to 
implement the branch banking act 
until January 1, 1977.'6 The 
Department solved part of this 
disparity by obtaining an 
exemption!’ from the troublesome 
portion of the 1974 Act, and 
proceeded to organize for the state- 
chartered branching push. Even 
with this factor resolved, state 
banks could not proceed as fast as 
national banks. The regional 
administrator of national banks in 
Atlanta announced that his office 
would begin accepting the 


completed applications for 
branches from national banks in 
Florida in January 1976 with the 
expectation that most banks would 
receive a decision promptly. This 
would allow the successful 
applicants to build their branches, 
order equipment, and hire and train 
personnel, thus enabling some of 
them to open on the first business 
day after the branch banking law 
became effective on January 1, 
1977. 

The Department could formulate 
no reasonable legal theory upon 
which to follow suit. Since the 
branch banking act did not become 
effective until 1977, the 
Comptroller could take no final 
agency action until that date. This 
position was subsequently 
confirmed by the circuit court in 
Leon County in late 1976.8 State 
banks were left at a substantial 
disadvantage in attempting to 
compete with national banks in 
selecting branch sites and, more 
importantly, in timing their branch 
openings. Theoretically, a national 
bank could open its branch on 
January 1, 1977, while a state bank 
intending to serve the same general 
area could not be given final state 
approval until that date. The state 
bank would then still have to obtain 
approval from the Federal Deposit 
Insurance Corporation or the 
Federal Reserve Board. After those 
regulatory agencies were satisfied, 
the state bank could begin 
construction, purchase equipment 
and make other preparations for 
opening. Even then, there was the 
real possibility of futher delay 
under the 1974 Act as will be more 
fully demonstrated below. 


Reasons for New F.S. §120.60(3) 


After working with the 
procedural requirements of the 
new APA for more than two years, 
the Department expressed _ its 
concern to the legislature in 1977 
that perhaps the Division of 
Banking’s activities required special 
administrative proceedings, not 
because they deserved more 
favorable treatment than other 
functions within the Department or 
other state agencies, but because 
the Division’s regulatory activity 
was inherently different.!® This 
difference results from the 
Department's basically coequal 
chartering, licensing and regulatory 
status with the respective federal 
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agencies governing banking, 
savings and loan, and credit union 
institutions. A bank, savings and 
loan association or credit union 
applicant may select as _ its 
chartering authority a state or 
federal regulator and, once 
established, convert to the other with 
relative ease. No other business in 
the United States has this unique 
ability to select its regulators, and 
still remain in substantially the same 
business. This dual system, though 
essentially an historical accident,”° 
should be kept basically in balance 
to promote stability within the 
economic system. When one part of 
the system is badly out of sync with 
the other, serious problems may 
result. 


The federal APA?! requires that 
the respective agencies allow 
interested persons to present 
evidence to the agency prior to the 
agency’s decision. Although the 
structure of the federal APA 
mentions alternatives that are 
hallmarks of adversary pro- 
ceedings, actual practice before the 
federal banking agencies has 
evolved so that cross-examination, 
swom testimony and discovery 
procedures are virtually 
unavailable and rarely requested.” 
For instance, review of the 
Comptroller of the Currency’s final 
decisions has been in the courts, 
where review tests the correctness 
of the procedure and the technical 
sufficiency of the agency’s 
determination. This system has 
‘emerged at the federal level with an 
understanding and appreciation for 
the unique position that financial 
institutions hold in our nation’s 
economy and the importance that 
maintaining their stability plays in 
regulating them. Part of the reason 
that the federal APA has no greater 
impact on the Comptroller of the 
Currency is that that office has 
never lost a de novo bank 
decision.*4 This impressive record 
tends to make one think long and 
hard before challenging that 
agency in the courts. Recent 
procedural changes, however, may 
soon alter this image of 
incontestability.* 

The advent of the 1974 Act’s 
guarantee of a full adversary 
proceeding, sometimes involving 
protracted litigation at both the 
administrative and appellate levels, 
placed the state banking, savings 
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and loan, and credit union 
institutions at a definite 
disadvantage with respect to their 
federally chartered counterparts. 
For example, if a state bank applied 
for a branch office the same time a 
national bank did, and in 
approximately the same service 
area, each bank might choose to 
contest the granting of a branch 
charter to the other. Under the 1974 
Act, if the state branch were 
approved, the national bank could 
petition for a $120.57 hearing, 
possibly followed by a petition for 
review in a district court of appeal. 
Such an occurrence could easily 
thwart the opening of the state 
branch for at least one year, 
probably longer. 

On the other hand, a protestant to 
a national bank branch only has the 
right to an informal hearing at the 
regional level if timely requested 
within 15 days of publication of the 
notice of filing. Depending on the 
hearing’s outcome, the national 
branch could open within a matter 
of months, unless the state bank 
took the Comptroller of the 


Currency to court, a course of 
action which has rarely proved 
successful.2 Meanwhile, perhaps 


six to nine months after the state 
application was filed, the APA 
hearing might be held on the 
national bank’s petition against the 
state branch. The hearing officer 
can receive evidence of conditions 
as they exist up to the day of the 
hearing.2”?”. This would allow the 
national bank to show that it 
already has a branch approved, and 
perhaps already operating in the 
same service area, a factor which 
may cause the state branch to be 
denied. Obviously, this is not to 
suggest that competing federally 
regulated institutions have no rights 
as competitors or that they 
petition for hearings merely for the 
purpose of delaying their state 
counterparts, but the results are the 
same irrespective of motive. To 
avoid such a disparity the 
Department sought a more 
equitable balance between the state 
and federal chartering and licensing 
procedures. 


The Licensing Amendments 

In view of the imbroglio which 
we have partially described, the 
legislature granted a limited 
modification of the 1974 Act for the 
licensing functions of the Division 
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of Banking.”® Since there exists a 
very pronounced sentiment against 
exceptions to the general scope and 
format of the APA, the legislature 
inserted an automatic repealer of 
the changes being authurized for 
the Division.*° Therefore, unless the 
legislature is reasonably satisfied 
with the manner in which the 
Department handles the licensing 
functions under the modification 
and passes an extension or other 
changes, the authority to operate 
under §120.60(3) will automatically 
terminate on June 30, 1978. The 
Department, in order to retain this 
privilege, should proceed in an 
abundance of caution and good 
faith. 

In addition to the processing 
disparities previously described, 
the Department encountered 
substantial problems in dealing 
with the new APA. The first of these 
involved the fact that in formal 
proceedings under §120.57(1)(a)1 
the Comptroller, as agency head, 
would have to sit as the hearing 
officer, or refer the case to the 
Division of Administrative 
Hearings for appointment of an 
external hearing officer. During 
oral argument in McDonald v. 
Department of Banking and 
Finance! Judge Rawls acknow- 
ledged that the Comptroller could 
not reasonably be expected to sit as 
the hearing officer on each case, or 
he could get nothing else done. 
Reference to an external hearing 
officer, as previously stated, was 
foreign to the federal counterpart. 
Accordingly, the Department 
requested and the legislature 
granted a modification of 
§120.57(1) for licensing functions 
by the Division. One effect of the 
modification was to allow the 
Department to hold internal 
hearings, with persons other than 
the Comptroller presiding. 

The second major problem the 
Department had encountered was 
the fact that §120.58 gave very 
broad prehearing discovery rights 
to parties involved in agency 
proceedings by making available 
any discovery authorized by the 
Florida Rules of Civil Procedure.** 
Again, the legislature acceded to 
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the Department’s request and 
exempted the Department from the 
provisions of §120.58.* 


The effect of these deletions left 
some procedural gaps that needed 
to be filled to provide an alternative 
framework. This was accomplished 
by the wording in paragraphs (a), 
(b) and (c) of the new subsection 
(3) in §120.60. An elemental notice 
provision was placed in 
subparagraph (a)l requiring the 
Department to publish notice in the 
Florida Administrative Weekly 
within 21 days of the receipt of any 
affected application. To remove 
the question of who can request a 
public hearing on such applications, 
the law provides that any person [a 
term defined very broadly in 
§120.52(11)] may request a hearing. 
The request must be filed in the 
format required by agency rules, 
and within 21 days of the 
publication of the notice, as 
required by §120.60(3)(a)2. This 
wide-open provision for requesting 
a hearing does not carry through to 
the treatment of who can become a 
party to the hearing. Consequently, 
one must look elsewhere in the 1974 
Act to consider the nature and 
requirements for being classified as 
a party in APA proceedings. The 
initial definition is contained in 
§120.52(10). This section generally 
defines parties as: (a) those persons 
who are specifically named and 
whose substantial interests are 
being determined; (b) any person 
who has a constitutional, statutory 
or regulatory right to participate or 
whose substantial interests will be 
affected by the proposed action, 
and who actually makes an 
appearance as a party; and (c) any 
other person who the agency allows 
to participate in the proceeding asa 
party. Thus far, the court decisions 
on the question of who may be a 
party have construed this language 
rather broadly. Rules directed to 
determining how a person becomes 
a party will be discussed shortly. At 
this point it is mainly important to 
recognize that the legislature 
clearly stated that only parties 
could turn the public hearings into 
something more than a mechanism 
for the receipt of evidence by the 
Department, and a time for persons 
to present arguments. Upon 
becoming a party, a person by 
timely action could call for all 
testimony to be taken under oath, 


and cross-examine any witness.* In 
an attempt to keep the proceedings 
closely parallel to the existing 
federal practice, the Department 
felt that this was the proper extent 
of the procedural rights relative to 
the creation of a reviewable record. 
The Joint Administrative 
Procedures Committee, in 
describing the impact of the 
changes in the 1977 amendments to 
the APA, also recognized that this 
new type public hearing would not 
involve extensive discovery 
mechanisms.*® 

Because the new subsection (3) 
took the licensing activities affected 
out from under §120.57(1), a new 
provision defining the record was 
necessary. The definition contained 
in §120.57(1)(b)5 was readopted for 
this purpose.*”? The statute also 
places the responsibility to trans- 
cribe the proceedings on the 
Department, but requires that one 
ordering a copy of any transcript 
or portion thereof pay its cost.** The 
act also specifies that judicial 
review will flow in accordance with 
§120.68%° 


In recognition of the technical 
nature of the information on which 
decisions on applications for new 
financial institutions must be based, 
the legislature also gave the 
Department some relief from the 
rigid timing clauses for processing 
license applications. Other agencies 
subject to §120.60(1) must act 
within the later of: (a) 90 days of 
receiving a completed application; 
(b) 15 days after the conclusion of a 
public hearing on the application; 
or (c) 45 days after receiving a 
recommended order.“ The penalty 
for an agency’s failure to act within 
the appropriate period is the 
automatic approval of the license 
application. On applications for de 
novo institutions, the new 
amendment gives the Department 
180 days from the date the 
application is complete, or 30 days 
after the conclusion of a public 
hearing on the application, 
whichever is the later.4! If the 
Department should fail to meet 
these timetables, the legislature 
provided an additional element of 
protection to the public. Should an 
application for a new bank or savings 
and loan association be approved 
by operation of law rather than by 
affirmative action of the 
Department, the applicant would 
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still have to meet any other 
statutory requirement, and in 
addition, obtain insurance of its 
deposits from the F.D.LC. for a 
bank, or the F.S.L.I.C. for a savings 
and loan association.* 

At the time the bill was before the 
legislature, there were a number of 
applications for new banks which 
had been referred to the Division of 
Administrative Hearings by the 
Department. Since there was some 
question concerning the propriety 
of unilaterally returning these cases 
to the Department for hearings, the 
legislature included a clause which 
exempted those applications from 
the provisions of the new 
subsection (3). In order to afford 
the Department time to gear up for 
this change, it also included a clause 
fixing the beginning of the period 
for Department action no earlier 
than the effective date of the act.“ 
Against this statutory background, 
we now turn to a consideration of 
the rules the Department adopted 
to implement these changes.“ 


Chapter 3C-9 Scope 

The 1977 Legislature directed the 
Department to adopt rules of 
procedure governing license and 
merger requests pursuant to Titles 
XXXVI and XXXVII, Florida 
Statutes.‘ While the legislature was 
still in special session, a rough draft 
of these procedural rules was 
submitted to both the Adminis- 
trative Procedures Select 
Subcommittee of the House 
Governmental Operations 
Committee and its staff as well as to 
the Joint Administrative 
Procedures Committee for their 
consideration. Shortly after the 
June 30, 1977, effective date of the 
amendment, the Department 
adopted emergency rules‘? to 
ensure that the initial processing of 
pending applications could 
proceed, during which time formal 
rules could be promulgated. Most 
of these emergency rules were later 
adopted as Chapter 3C-9, Florida 
Administrative Code. 

Chapter 3C-9 was implemented 
to “govern all actions taken by and 
proceedings held before . . . the 
Division of Banking in connection 
with its responsibility to process 
applications for licenses and 
mergers of state chartered banks, 
trust companies, savings and loan 
associations, credit unions, savings 
banks and industrial savings banks 
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pursuant to Titles XXXVI and 
XXXVII, F.S."48 An exception was 
created, however, for possible rule 
conflicts regarding applications for 
the acquisition or sale of majority 
control where the applicant would 
issue or utilize securities. In 
addition, these procedural rules 
were to be supplemented by rule 
Chapters 3-2 and 3C-10, 12, 13, 14, 
20, and 30, F.A.C. 


Prehearing Procedure 

Licensing processes begin when 
applicants file appropriate 
application forms with the 
Department. The Department then 
has 30 days within which to request 
additional information or notify the 
applicant of any apparent errors or 
omissions.‘® Once the application is 
filed, applicants are permitted to 
submit internal amendments 
(matters generally considered 
within their control) until 30 days 
after the receipt of filing.*® After 
such time, an applicant may amend 
its application only by leave of the 
Department. It is important to note, 
however, that the Department has 
reserved the right to determine that 
material changes®! to the 
application are grounds for denial. 
This appeared necessary to 
discourage amendment abuse and 
prevent substantial change to the 
application in midproceeding. 
Providing supplemental infor- 
mation, as distinguished from an 
internal amendment to the 
application, is also allowed by 
rule,*2 and is termed an external 
amendment. This concept of 
allowing relevant and updated 
“evidence of changing economic 
conditions and other current 
circumstances external to the 
application” was determined to 
be appropriate by the district court 
in McDonald. 

Within 21 days of receipt of any 
application, the Department is 
required to publish appropriate 
notice in the Florida Administrative 
Weekly.** The Department has the 
authority to require more specific 


notice if warranted. The 
publication date in the Weekly 
becomes critical because a valid 
petition for hearing must be 
received between the time the 
application is filed and 21 days after 
the publication of notice.> With the 
exception of the Department’s 
ability to initiate a hearing on its 
own motion, the failure of any 
person, including the applicant, to 
file a timely petition for hearing 
constitutes a waiverof the right toa 
public hearing on the application. 
Once a proper petition for hearing 
is filed, however, both the applicant 
and the Department automatically 
become parties to the proceeding.** 
In addition, when a hearing has 
been timely requested, any other 
person whose substantial interest 
will be affected by the final 
decision on the application shall 
become a party by filing proper 
written notice no later than 45 days 
after the notice in the Weekly.” 
After this 45-day period, any person 
whose substantial interests will be 
affected may petition the 
Department for leave to become a 
party. Such a petition may be 
denied, however, if adding the 
person as a party would unduly 
interfere with or delay the hearing 
process. An attempt to handle the 
substantial interest question had 
earlier created controversy for the 
Department that eventually led to 
the First District Court of Appeal’s 
ruling that a competing bank was 
entitled to a hearing on a 
competitor’s application to 
establish a branch bank.** With the 
court clarification and the 
legislature’s encouragement to 
broaden the range of persons 
possibly affected by agency action, 
the Department attempted to 
define in part the factors it would 
consider in testing whether one’s 


substantial interests would be 
affected.5® 
Chapter 3C-9 also sets forth time 


frames governing the filing of 
proposed documentary evidence 
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and witness lists.6° Each party must 
serve its proposed witness list on all 
other parties (including the 
Department) at least ten days prior 
to the commencement of the 
hearing. No later than five days 
prior to the hearing, each party 
must serve copies of proposed 
documentary evidence on the other 
parties and file with the presiding 
officer a written request to swear 
witnesses, take testimony under 
oath and provide cross- 
examination, if desired. 
The Hearing 

The hearing process is presided 
over by the Comptroller or such 
other person as he may designate.*! 
The presiding officer is generally 
appointed by the Comptroller 
promptly after a hearing is 
requested and is responsible for 
conducting such proceedings and 
making such rulings as necessary to 
dispose of issues raised by motions, 
setting hearing schedules and 
ensuring that all parties have proper 
notice. 

Department rule provides that 


the public part of the application 
shall be the first item received into 
evidence.® The type of evidence 


admissible basically tracks the 
language of §120.58(1)(a) which 
includes hearsay. Hearsay evidence 
may only be used for the purpose of 
supplementing or explaining other 
evidence, however, and is not 
sufficient in itself to support a 
finding unless it would be 
admissible over objection in civil 
actions. 

Documentary evidence and 
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witnesses from lists not timely filed 
may be proffered and admitted 
only by leave of the presiding 
officer. In the absence of §120.58- 
type discovery rights, the timely 
filing of proposed exhibits and 
witness lists becomes more critical. 
The presiding officer has broad 
discretion in ruling on late 
submissions, but one relying on this 
discretion may run the risk of 
having its entire case presentation 
excluded. Finally, in order to 
provide the opportunity for citizen 
input, the new rules allow members 
of the general public to appear at 
hearings and present oral or written 
communication.® 


Post-Hearing 

Memorandums, including 
proposed findings of fact and 
exceptions to any rulings made, 
may be submitted to the presiding 
officer within ten days after the 
taking of testimony,** unless a 
transcript is ordered or all parties 
stipulate to another time certain. 
The presiding officer then has ten 
additional days in which to submit 
his report, together with the 
complete public record, to the 
Comptroller. This report must 
contain a summary of the evidence 
and arguments presented, findings 
of fact and rulings upon each 
proposed finding submitted. 
Unlike the recommended order 
required by $§120.57(1)(b)8, the 
presiding officer’s report does not 
contain conclusions of law nor 
make any ultimate recommen- 
dations. Its filing with the 
Comptroller is the conclusion of the 
hearing process.® 

Final orders on new bank, trust 
company, savings and loan 
association, or credit union 
applications must be issued within 
180 days of receipt of the original 
application, unless additional 
information is timely requested, or 
within 30 days after the conclusion 
of the public hearing, whichever is 
later.*6 The final order on all other 
applications must be issued within 
90 days of receipt of the original 
application, unless additional 
information is timely requested, or 
within 15 days of the conclusion of 
the public hearing, whichever is 
later. A short statement 
summarizing matters presented, 
separately-stated findings of fact 
based exclusively upon competent 
substantial evidence in the record 


and conclusions of law all go to 
form the final order. If any party 
has presented a memorandum as 
allowed by Rule 3C-9.11(1), the 
order must rule on each proposed 
finding or exception. The orders 
must also explain Department 
policy which is within the exercise 
of statutory discretion, and explain 
any deviation from a Department 
rule, officially stated policy, or 
prior Department practice. It must 
also be precise in identifying the 
grounds or basis for the approval or 
denial of the requested action.” 


After issuance of any final order 
approving the formation of a new 
bank, savings and loan or credit 
union, or any other approval which 
involves a federally-insured 
institution, a copy of the order will 
be sent by the Department to the 
appropriate federal regulatory 
agency. If additional action by such 
agencies is required as a condition 
for the continuation of federal 
insurance coverage, a denial at the 
federal level may be the basis for 
the Department to revoke its prior 
approval.® 


One particular problem the new 
rules attempt to clarify concerns ex 
parte communication to the 
Comptroller or presiding officer. 
The rule tackles this problem by 
using §120.66 as a starting point. 
This section basically prohibits ex 
parte communications relative to 
the merits by any party or other 
person involved in a proceeding 
during certain time periods. The 
agency head cannot be approached 
after he receives a recommended 
order from a hearing officer, and 
the hearing officer cannot be 
approached at any time 
(presumably after his appointment, 
and until he files the recommended 
order). The rule adopts this same 
basic concept, even though §120.66 
is probably not technically 
applicable to the new §120.60(3) 
hearing.*® The rule goes further, 
however, by requiring that the 
Comptroller place in the record any 
written communication he receives 
after he gets the presiding officer's 
report, and any substantial oral 
communication. The difference in 
treatment between written and oral 
communications to the Comptroller 
is based upon the fact that as an 
elected public official, he cannot 
very well refuse to listen to citizens 
of the state, who might casually 
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allude to a particular application in 
an otherwise unrelated conversation. 
The rule envisions that the 
Comptroller will report any oral 
communication which is more than a 
passing remark, without requiring 
that he resort to filling the files with 
flotsam. When it comes to such 
communications to the presiding 
officer, however, they must be filed 
in the record and reported to all 
parties. The ex parte rule does assure 
persons appearing before the 
Department on division licensing 
applications that it is expected, and 
entirely proper, to communicate 
with anyone within the Department 
at any time relative to procedural 
matters. 

While every attempt has been 
made to provide an accurate 
picture of the current status of the 
law concerning licensing functions 
of the Division of Banking, the 
authors have not attempted to 
cover all questions regarding the 
1974 Act or various other questions 
as yet unanswered by Department 
rules. Neither has there been an 
attempt to cover all of the cases 
which have had a part in bringing the 
law to its present state, nor to discuss 
other substantive matters covered 
by the cases cited. The impact the 
new APA will have on the 
Comptroller’s discretion in 
chartering matters should be clearer 
once McDonald and other pending 
licensing cases become final. For 
the time being, however, these new 
rules should aid substantially in 
shortening the length of time that 
these licensing functions require for 
final administrative determination. 
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Revision and 1975 Amendments, 29 U. 
Miami L. Rev. 4 (1975). 

13 The more important of these questions 
were covered in Lewis v. Judges of the 
District Court of Appeal, First District, 322 
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January 6, 1976 - Circuit Court in Leon 
County orders a formal hearing. 
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House Commerce Committee has pointed 
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43 Fla. Laws 1977, ch. 77-453, §7. 
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various bills, later being added by 
amendment to SB 553. In the process, one 
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cover only the banking problems was placed 
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prevent the other 1977 amendments from 
affecting items pending before DOAH on 
June 30, 1977? If so, on those cases agencies 
will continue to have 90 days after receipt of 
a recommended order to issue final orders, 
and the courts will have to find that an 
agency acted in bad faith or maliciously to 
award attorney's fees and costs to a 
prevailing party. 

46 Fla. Laws 1977, ch. 77-453, §6. 

47 3 ER 77-2-16, 3 Fa. ADMIN. WEEKLY 15 
(July 8, 1977). 

48 Rule 3C-9.01 Fia. ADMIN. Cope. 

4° Fra. Stat. §120.60(2); Rule 3C-9.02(3), 
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51 Td. Material changes include changes in 
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52 Rule 3C-9.02(7), ADMIN. Cope. 

53 McDonald v. Dept. of Banking and 
Finance, 346 So.2d 569, 584 (Fla. lst D.C.A. 
1977). 


54 Rule 3C-9.03(1), Fa. ApMin. Cope. 
55 Rule 3C-9.04(2), Fia. ADMIN. Cope. 


56 Rule 3C-9.06(1)-(2), Fra. ADMIN. 
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57 Rule 3C-9.06(3), ADMIN. Cone. The 
Department does, however, rule on this type 
claim. See Rule 3C-9.06(3) (d), FLa. ADMIN. 
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58 Gadsden State Bank v. Lewis, 348 So.2d 
343,346 (Fla. lst D.C.A. 1977). 


539 Rule 3C-9.06(4), ADMIN. Cope. 
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61 Fla. Laws 1977, ch. 77-453, §6; Rule 3C- 
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6 Stat. §120.60(3)(c)—; Rule 3C- 
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66 Td. 
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Stat. §120.66 applies only to 
proceedings under $120.57, after the agency 
head has received a recommended order. 
Because the Comptroller will not be 
receiving a recommended order, as defined 
in $120.52(13), he is not technically covered 
by $120.66 on these matters. 
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Professional Ethics — Conflict of Interest — 
Handling a Personal Injury Lawsuit Against 
One’s Insurance Company Client 


This column is devoted to full 
publication of Professional Ethics 
Committee Advisory Opinion No. 
75-17 (Reconsideration). Advisory 
Opinion No. 75-17 appears in the 
1977 edition of selected opinions of 
the Professional Ethics Committee 
mailed to all members of The 
Florida Bar last October. 


Advisory Opinion No. 75-17 
(Reconsideration) 


We have been asked to 
reconsider Advisory Opinion 75-17. 
Briefly summarized, Opinion 75-17 
proscribes a firm’s representation 
of plaintiffs in a number of personal 
injury cases brought against an 
insurance company (or its insured) 
which the firm also represents 
concurrently on the defense side in 
a number of other personal injury 
cases in the same geographical area. 
The foregoing is intended as only a 
brief outline of Opinion 75-17, and 
the opinion as a whole, of course, 
speaks for itself and says what it 
does and does not address. 

We interpret the current requests 
for reconsideration to present 
basically two questions: 

(1) Does Opinion 75-17 continue 
to represent the committee’s view 
as to proper application of the 
Florida Code of Professional 
Responsibility to the facts 
addressed in that opinion to which 
that opinion is specifically 
restricted? 

(2) If the answer to (1) is “yes,” 
does 75-17 address fact situations 
where a firm had less than a number 
of personal injury cases pending 
against an insurance company (or 
its insured) and at the same time 
and in the same geographical area 
has less than a number of personal 
injury cases of the same general 
kind in which the firm is defending 
that same insurance company? 

As to question (1), the committee 
majority (including now a number 
of members who were not 
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members of the committee when 
75-17 was originally considered) 
adheres to Opinion 75-17 for the 
reasons stated therein and with the 
following additional guidelines. 

As stated in 75-17, that advisory 
opinion is only addressed to the 
factual situation referred to therein, 
including that opinion’s first 
paragraph and its last three 
paragraphs expressing the majority 
view. 75-17 refers to, among other 
things, that opinion being restricted 
to personal injury litigation 
involving insurance defense and 
plaintiffs’ work of the type 
described. That opinion makes 
reference to representation by an 
attorney of an insurance company 
and of personal injury plaintiffs in 
“a number of cases.” The 
committee adds here its view that a 
lawyer will have such “number of 
cases” which will bring its multiple 
representation conduct of the type 
referred to in 75-17 within the scope 
of 75-17 when such cases represent 
a not insignificant portion of his 
practice and therefore have an 
economic impact upon his practice 
which is either likely to or may 
affect his independent professional 
judgment. Economic consider- 
ations, of course, may not 
countenance departures from the 
standards contained in the Code. 


The requests for reconsideration 
of 75-17 refer to Opinion 65-41 
which, while expressing serious 
reservations as to the type of 
multiple representation referred to 
in that opinion, provided for 
continuation of such multiple 
representation under certain 
circumstances if, after careful 
consideration, the attorney decides 
that his relationships with any of the 
parties will not affect his ability to 
represent both, especially the 
client(s) on the plaintiff's side, fully 
and fairly. Opinion 65-41 went on to 
state that any doubts in that regard 
shall be resolved against such 
multiple representation even if 


undertaken with the consents of all 
concerned. 


Opinion 65-41 was rendered 
under the former Canons of 
Professional Ethics. The Code of 
Professional Responsibility, in our 
view, has added additional 
standards applicable to the types of 
facts at hand. Those additional 
standards are particularly 
contained in Canon 5 entitled “A 
Lawyer Should Exercise Indepen- 
dent Professional Judgment on 
Behalf of a Client,” and especially 
in DR 5-105 entitled “Refusing To 
Accept or Continue Employment if 
the Interests of Another Client May 
Impair the Independent Profes- 
sional Judgment of the Lawyer.” 

DR 5-105(A) provides that a 
lawyer shall decline representation 
“if the exercise of his independent 
professional judgment in behalf of a 
client will be or is likely to be 
adversely affected” (emphasis 
added) by its acceptance and DR 5- 
105(C) states that a lawyer may 
represent multiple clients when 
there has been certain described 
disclosure and consent, “if it is 
obvious that he can adequately 
represent the interest of each.” 
(emphasis added). DR 5-105(C) in 
that respect says: 

. a lawyer may represent multiple clients if 
it is obvious that he can adequately represent 
the interest of each and if each consents to 
the representation after full disclosure . 
(emphasis added). 

That is, under the Code if there is 
an absence of the obviousness 
referred to in DR 5-105(C), it 
appears irrelevant whether or not 
there has been such consent of all 
concerned. 

For reasons including those set 
forth in Opinion 75-17, the 
committee majority cannot say that 
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a lawyer’s judgment is not likely to 
be adversely affected by his dual 
position under the facts of 75-17 and 
especially cannot say that it is 
obvious that he can adequately 
represent the interest of each client. 
It may be worth noting more 
specifically that, as indicated 
above, DR 5-105(C) is not worded 
sc as to state that an attorney may 
undertake such representation 
unless it is obvious that he cannot 
adequately represent the interests 
of each party; it must be obvious 
that he can. 

Opinion 75-17 referred to an 
example of factors under 
consideration as including 
circumstances involving the 
exercise of the attorney’s 
independent judgment on behalf of 
a personal injury plaintiff as to a 
proper settlement sum in a suit 
against the attorney’s insurance 
company client. Considering 
factors included on the other side of 
the coin, we cannot say (adapting 
the type of approach referred to in 
5-105(C) ) that it would be obvious 
that under these types of 
circumstances the attorney who 
represents such personal injury 
plaintiffs is not privy to settlement 
attitudes and policies of his 
insurance company client. 

In addition, reference to Canon 9 
of the Code entitled “A Lawyer 
Should Avoid Even the Appearance 
of Professional Impropriety,” is 
contained in Opinion 75-17. We add 
here that in our view the term 
“obvious” has objective, and not 
simply subjective, connotations and 
that the above-quoted portions of 
DR 5-105 dovetail to some extent 
with Canon 9 and may well be 
concerned with appearance of 
impropriety as well as impropriety 
itself. 

We reiterate that, in any event, 
even in situations where such type 
of multiple representation may 
otherwise be permitted by the 
Code, it would not be proper in the 
absence of the consent of all 
concerned. DR 5-105(C) provides 
that such consent must be after the 
attorney's “full disclosure” to all 
concemed “of the possible effect of 
such representation on the exercise 
of his independent professional 
judgment on behalf of each.” One 
committee member feels that it 
would be appropriate to suggest 
that it would be good practice and 
in the best interests of all concerned 
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to make such disclosure and obtain 
such consent in writing. Several 
committee members feel that the 
requirement of informed consent 
by the parties should be stressed, 
i.e., in order for any multiple 
representation to be proper there 
must be consent after full 
knowledge by the parties, and not 
simply notice, of the foregoing 
possible effects referred to in DR5- 
105(C). 

As to question (2), the committee 
majority feels that Opinion 75-17, 
which expressed special concern as 
to an attorney’s representation of 
plaintiffs who sue an insurance 
company which provides regular 
employment to the attorney, 
includes and was addressed to 
situations involving not insignifi- 
cant employment of the attomey by 
an insurance company in personal 
injury cases during a period of time 
in which the attorney also sues that 
same insurance company. Opinion 
75-17 was not addressed to 
occasional or sporadic or 
insignificant employment by an 
insurance company which is not a 
significant part of the practice of 
the attorney. One example of same 
would be where the major portion 
of the practice of a trial attorney is 
devoted to personal injury 
plaintiff's work, and the attorney, 
who has a case or two pending 
against particular insurance 
company, is asked to become 
associated, for the purpose of jury 
selection, with the main attorneys 
for the insurance company in the 
defense of another personal injury 
case, those main attorneys not being 
local. The foregoing example was 
the subject of a recent staff counsel 
informal opinion interpreting 
Opinion 75-17 in response to an 
inquiry from an attormey; that 
informal opinion found that 
Opinion 75-17 did not proscribe the 
attorney's representation of the 
insurance company under those 
circumstances, with which we 
concur. 

Other potential examples of such 
types of multiple representation 
situations not addressed by Opinion 
75-17 are probably too numerous to 
be susceptible of more precise 
description or definition and must 
necessarily be considered on a case- 
by-case basis. Situations generally 
referred to in question (2) may or 
may not involve circumstances 
under which it is “obvious that he 


can adequately represent the 
interest of each party involved.” 
Factors to be considered by the 
attorney in arriving at a decision as 
to whether the Code applies to 
multiple representation of the type 
referred to in question (2) are set 
forth in Code provisions referred to 
in Opinion 75-17. We add that even 
if an attorney’s representation of the 
type referred to herein and in 
Opinion 75-17 is only occasional or 
sporadic, it may nonetheless be not 
insignificant in terms of the type of 
economic impact referred to 
above; therefore even in instances 
of such occasional or sporadic 
representation the attorney should 
take into consideration the guides in 
the Code referred to in Opinion 75- 
17 and herein and should resolve 
any doubts against undertaking the 
multiple representation. 

A minority of the committee feels 
that we should in this reconsidera- 
tion restate the initial inquiry and 
then answer it in the manner 
referred to in the _ following 
paragraph. 

The initial inquiry was limited to 
whether or not it is permissible for a 
lawyer and his firm to represent a 
particular insurance company by 
defending that company in a 
number of personal injury cases at a 
given time and, at the same time, 
represent plaintiffs in other 
personal injury cases against the 
same insurance company with the 
full knowledge and consent of both 
the plaintiffs and the insurance 
company. The answer, in the 
minority view, is, yes, if the lawyer 
or the firm can do so without loss of 
independent professional 
judgment, if he can do so without 
creating an appearance of 
impropriety, if he has obtained 
informed consents of both parties 
after giving them full knowledge 
and disclosure of the situation as 
provided in DR 5-105(C), and if it is 
obvious that he can adequately 
represent the interests of both 
clients. When the attorney asks 
himself these questions and has to 
answer any one or more witha “no,” 
then our opinion is that he cannot 
engage in such representation. The 
minority feels that the foregoing 
paragraph represents what the 
majority really is saying and would 
lead to the same result. 

The Florida Bar 
Professional Ethics Committee 
James E. Lehan, Chairman 
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Raising the Issue of Competency to Stand 
Trial: Procedures and Consequences 


By Marshall B. Kapp 


The accuracy and fairness of a 
criminal trial in determining an 
individual's guilt or innocence 
depends in part on the extent to 
which the accused understands the 
nature of the proceedings and is 
able to participate in his defense. 
Where a criminal defendant lacks 
the necessary degree of 
understanding and capacity to 
defend himself, he is deemed 
incompetent for trial, and criminal 
proceedings against him must be 
suspended.! 

The competency doctrine is 
rooted in common law.? It has long 
been recognized in Florida.’ It was 
given constitutional status in Pate v. 
Robinson,‘ where the U.S. Supreme 
Court held that proceeding with the 
criminal trial of an incompetent 
violates due process. 

The procedures and consequen- 
ces associated with the issue of 
competency to stand trial in Florida 
have very recently undergone a 
radical revision. On July 1, 1977, a 
substantially rewritten Florida Rule 
of Criminal Procedure 3.210 
became effective.5 Ninety days 
later, this new rule was completely 
superseded and replaced by the 
provisions of Chapter 77-312, Laws 
of Florida. Thus, this subject is 
now completely governed by 
statute as a substantive matter, 
rather than by court rule as a 
procedural matter.? This article 
attempts to acquaint defense 
counsel with the procedures and 
consequences of the new statutory 
scheme and to offer suggestions 
both for using the new laws to the 
client’s advantage, and for 
challenging its unfavorable 
aspects.§ 


Raising the Issue 


The competence issue may be 
raised by defense counsel, the state, 
or the court.® As a practical matter, 
however, given defense counsel’s 
unique relationship to the client and 
the case, he is usually the only 
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person able to determine what 
functions are required of the 
defendant, and whether he is 
adequately performing them.!® 
Thus, it is ordinarily defense 
counsel who must resolve the 
appropriate tactical and ethical 
considerations!! and raise the 
competency issue with the court. 

This issue may be raised at any 
time before or during trial.!? When 
raising it, the party must allege in a 
motion that it “has reasonable 
ground to believe that the 
defendant is not mentally 
competent to stand trial. . ”.8 
This means that the party has 
“reasonable doubt” of the 
defendant’s competency.'* It is 
unclear how specific the motion 
must be,!® but it appears that an 
extensive pleading is not required.'® 

Raising the issue creates certain 
consequences for the defendant. 
Once a competency motion is filed, 
“the court may order the defendant 
taken into custody if he is not 
already in custody until the 
determination of his competency 
can be made.”!7 When the 
defendant is already on pretrial 
release, and the court “is satisfied 
that evaluation is necessary but that 
the defendant need not be taken 
into custody for such evaluation,” 
the court may order outpatient 
diagnostic evaluation.'® Section 
918.15(3) gives the court no 
guidance in deciding on diagnostic 
commitment versus outpatient 
evaluation, but former Rule 
3.210(d) provided that in this 
situation, “(t]he defendant shall be 
released on bail unless it is found 
that he is likely to injure himself or 
others.” 

Counsel whose client is already 
on pretrial release should argue for 
outpatient evaluation. Counsel may 
argue that at this stage the court 
does not have before it sufficient 
facts to find the defendant likely to 
injure himself or others if release is 
continued. Counsel should stress 
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that diagnostic commitment is not 
constitutionally required for the 
court to obtain sufficient data for its 
competency determination.!® 
Rather, constitutional considera- 
tions mandate the maximum use of 
alternatives to diagnostic 
commitment.”° Pretrial diagnostic 
commitment may infringe upon the 
defendant’s rights: (1) to suffer the 
least deprivation of liberty 
consistent with a comprehensive 
assessment of competency; (2) to 
pretrial bail; and (3) to be presumed 
innocent.?! Counsel should present 
the court with an_ evaluation 
alternative less restrictive than 
commitment. 

Once a competency motion is 
filed, if the court has reasonable 
ground to believe the defendant 
incompetent, F.S. §918.16(1) 
provides that it shall order an 
examination (to be completed 
within five days) by a local mental 
health receiving facility or a local 
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retardation diagnosis and 
evaluation team to determine if the 
defendant meets the criteria for 
involuntary hospitalization®® or 
involuntary retardation residential 
services.23 This may be done in a 
secure facility if necessary.*4 
Whether this examination will be 
done on an inpatient or outpatient 
basis depends upon the court's 
determination under F.S. 
§918.15(3), as discussed above. 

After the examination is 
completed, the court must hold a 
hearing to determine whether the 
defendant meets the criteria for 
involuntary hospitalization or 
residential services.2° The court 
should be reminded during this 
determination that, under Jackson 
v. Indiana,** dangerousness is not 
established by the mere pendency 
of criminal charges.?’ If the court 
finds the criteria are met, it orders 
the defendant committed to a 
Department of Health and 
Rehabilitative Services (HRS) 
intake facility, to be evaluated for 
competency within 30 days.*8 

If the court finds the criteria are 
not met, it must appoint expert 
witnesses to evaluate the 
defendant’s competency, giving 
preference to the staff of the 
receiving facility.2° This evaluation 
may be ordered on either an 
inpatient or outpatient basis.*° 
Counsel should attempt to 
influence the selection of the 
experts.*! Counsel representing an 
indigent should ask for court 
appointment of his own additional 
experts.*? When the court appoints 


disinterested experts, defense 
counsel and prosecutor have equal 
prehearing access to their 
opinions.** Where counsel hires 
private experts, F.S. §918.16(a)(1)2 
does not expressly require that their 
names be given to the prosecutor 
prior to the hearing. Also, the 
statute does not expressly provide 
for the state hiring its own 
experts.*4 Further, the statute does 
not specifically compel a defendant 
to cooperate with the court- 
appointed experts in their 
examinations.*5 


Determining Competency 


Within 30 days of commitment of 
a defendant to HRS,” or within five 
days after appointment of experts 
to examine a noncommitable 
defendant,*” the court must hear 
and determine the competency 
issue. This hearing is mandatory, 
both underFloridalaw® and federal 
constitutional principles.*® 

At this hearing, the professional 
evaluators testify, and either party 
may present other relevant 
evidence.*® Lay witnesses may be 
useful in this regard.‘! Although 
apparently some courts have 
admitted expert opinions in 
documentary form,‘? counsel 
should insist on live witnesses he 
can cross-examine.“ Since every 
person is presumed competent, the 
burden is on the proponent of 
incompetence to present a 
preponderance of evidence.“ 

The test to apply in determining 
competency is found in FS. 
§918.15(1): 


A person is incompetent to stand trial within 
the meaning of this act if he does not have 
sufficient present ability to consult with his 
lawyer with a reasonable degree of rational 
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understanding or if he has not rational as well 
as factual understanding of the proceedings 
against him. 


The statute embodies the 
competency test recognized by the 
U.S. Supreme Court in Dusky v. 
v. United States.“* Both Dusky and 
the statute embrace the common 
law competency, which Florida 
jurisprudence has always 
accepted.“ 


Neither Dusky nor §918.15(1) 
explicate this test. Substantial 
confusion exists among the courts 
and the experts as to what this test 
means in practical terms.‘7 
Competency is ultimately a legal, 
rather than medical, issue.“* The 
test encompasses not only those 
disabilities associated with mental 
pathology, but also any other 
disabilities precluding rational 
understanding and participation in 
the criminal proceedings.‘® 
Psychiatric reports are merely 
advisory, and not binding.» The 
test is essentially functional, 
requiring a determination of what 
qualities the defendant must 
possess to perform his function in a 
particular criminal proceeding, and 
whether and to what extent those 
qualities are impaired.*! Therefore, 
counsel bears a strong burden to 
guide and direct the experts and the 
court in evaluating and determining 
competency. Although the 
“experts” may resist, it isincumbent 
on counsel to set the basic tone for 
the competency inquiry.** 


Following the competency 
hearing, if the court finds the 
defendant competent the case 
proceeds to trial.5> A finding of 
competency must be based on a 
sufficient record, and is subject to 
appellate review.™ If the defendant 
has been in custody pending 
competency determination, 
counsel should demand _ his 
immediate release on the ground 
that the purpose of commitment 
has been fulfilled. The delay 
attending the competency 
evaluation and hearing extends the 
speedy trial time. 


Consequences of Incompetency 
Finding 


If a defendant who has been 
committed under §918.16(1)(a)1 is 
found incompetent to stand trial, he 
shall be returned to the treatment 
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facility for an additional stay not to 
exceed 60 days. Within the 60-day 
stay, another competency hearing 
shall be held. Upon a finding of 
continued incompetence the 
defendant may be returned for two 
more consecutive 60-day treatment 
periods,** for a total treatment 
period of six months.’ The order 
returning the defendant to the 
treatment facility upon a finding of 
incompetence must adequately 
document the nature and extent of 
his mental illness, including 
psychiatric, psychological and 
social work evaluations, results of 
any criminal investigation of the 
defendant, and details regarding 
the evaluation leading to the 
conclusion of incompetence to 
stand trial.58 


By making the standards for 
involuntary custodial treatment of 
an incompetent felony defendant 
the same as those for civil 
involuntary hospitalization, 
§§918.16(1)(a)l1 and 1.b try to 
overcome the equal protection™ 
and due process® problems which 
were obvious in former Rule 
3.210(a)(3)® after Jackson v. 
Indiana. However, the new 
statute may still run afoul of 
Jackson, which requires for 
involuntary commitment based on 
procedural incompetence a finding 
both of want of triability and of 
probability of restoration to a 
triable condition within a relatively 
brief time.** Under Jackson, a valid 
commitment order requires a 
determination that competency can 
be restored through involuntary 
treatment “soon,” or “in the 
foreseeable future.”64 Often, the 
court cannot so find, as many 
disabilities causing incompetence 
are incurable.*® Unless the 
commitment order contains such a 
finding, counsel should attack their 
client’s involuntary hospitalization 
on due process grounds, citing 
Jackson. 


Where a defendant who does not 
meet the criteria for involuntary 
hospitalization is found incom- 
petent, he may be released or 
continued on release for up to six 
months, with outpatient treatment 
to restore competency ordered. 
The court shall conduct a new 
competency hearing within 30 days 
from the initial commitment to 
outpatient treatment and every 60 
days thereafter until the defendant 
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either becomes competent or has 
received outpatient services for six 
months.*? Where the defendant is 
on release under this statute, the 
speedy trial time is extended.® 


The consequences of an 
incompetency finding for an 
alleged misdemeanant are dealt 
with in §394.467(3)(b), which 
provides that an alleged 
misdemeanant may be involun- 
tarily committed only under the 
procedures prescribed in §394.467 
(rather than under the §918 
procedures). This added protection 
should dispel the inhibitions of 
many alleged misdemeanants from 
asserting incompetency for fear 
that an incompetency finding 
would yield more severe 
consequences than would 
proceeding to trial and being 
convicted and sentenced. 


Upon an incompetency finding, 
all further criminal proceedings 
immediately halt. At _ times, 
however, it is in the defendant’s 
interest to proceed with certain 
aspects of the case even though he is 
incompetent. Such a _ situation 


arises, for example, when: the 
criminal statute involved is subject 
to facial attack; the statute of 
limitations has run; a speedy trial 
question appears; seizure of 
tangible items, confessions or 
results of identification procedures 
are attackable; or an affirmative 
defense which does not require the 
defendant’s competent partici- 
pation is available.” In this situation, 
counsel should consider moving 
that limited and conditional 
proceedings be held, and should 
(especially if this request is based 
upon the availability of an 
affirmative defense which will be 
weakened with the passage of time) 
object on due process grounds if his 
request is denied.”2 


Review of Incompetency Finding 


Periodic re-examination and 
review of a defendant who has been 
found incompetent to stand trial 
and who has been involuntarily 
committed is required by 
committed is required by Jackson.” 
Continued commitment during 
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whatever maximum period is 
constitutionally allowed “must be 
justified by progress toward that 
goal [of restored competence],””4 
and this justification requires 
periodic progress reports.’ 
§§394.467(3)(b) and 918.16(1)(a) 
l.b provide for periodic 
redeterminations of competency 
while the defendant is undergoing 
custodial treatment, and 
§918.16(1)(a)2.b provides for 
periodic redeterminations during 
involuntary outpatient treatment. 

Under §§394.467(3)(b) and 
918.16(1)(a)l.b, an accused who 
has been found incompetent and 
involuntarily hospitalized may be 
initially maintained in a treatment 
facility for six months. During this 
time a new competency hearing 
must be held every 60 days.”® At 
each review, counsel should 
strenuously object, citing Jackson, 
to continued commitment absent a 
clear finding by the court that the 
defendant will probably regain 
competency within the foreseeable 
future. Absent such a finding, 
continued commitment based on 
incompetence is not constitution- 
ally justified.” 

After six months of commitment 
(assuming the defendant has not 
become competent during that 
period), the court may dismiss ail 
criminal charges’”* and order an 
involuntary admission hearing.” If 
continued hospitalization of the 
defendant is necessary, the 
treatment facility administrator 
must apply to a hearing examiner*®® 
for an order authorizing continued 
hospitalization.’! The request must 
be accompanied by a written 
justification from the defendant/ 
patient’s physician, a_ brief 
summary of the defendant’s 
treatment during hospitalization, 
and an individualized future 
treatment plan.’? There exists the 


right, unless waived, to a hearing on 
this request within ten days from 
the expiration of the initial six- 
month commitment period.®? At 
this hearing the right to counsel, 
court-appointed if necessary, 
applies.*4 If it is shown at the 
hearing that the defendant/patient 
no longer meets the criteria for 
involuntary hospitalization, he is 
entitled to be released.® If 
continued hospitalization is 
ordered, prior to releasing the 
defendant the facility administrator 
must notify the prosecutor who was 
involved in the original criminal 
case,*® presumably so that any 
dismissed charges can be refiled.®” 

Where a noncommitted 
incompetent defendant has been 
ordered to undergo involuntary 
outpatient treatment under §918.16 
(1)(a)2.b, such treatment may 
extend for only six months,®* after 
which time the court may dismiss 
all criminal charges.8® During the 
six-month treatment period, a new 
competency hearing is required 
within 30 days of the original 
incompetency finding and every 60 


days thereafter.%° At each review: 


counsel should press for either a 
finding of competency or dismissal 
of the charges, on the theory that 
Jackson should be extended to all 
pretrial competency proceedings, 
even where there has not been 
custodial commitment. 

If at any time following an 
incompetency finding the 
defendant is declared competent to 
stand trial, criminal proceedings 
may be reinstituted.® It is unclear if 
the period between the _ initial 
incompetency finding and _ the 
ultimate competency finding 
extends the speedy trial time,® but 
there are strong policy arguments to 
be advanced against such an 
extension.” 


Counsel’s Continuing 
Responsibilities 


Although criminal proceedings 
are stayed during the period of an 
accused’s incompetence, counsel's 


responsibility to safeguard the 
client’s rights do not cease during 
that time. While the new statutory 
scheme does not designate the 
attorney as legal “representative” 
for the incompetent defendant,% 
counsel’s ethical duties toward the 
incompetent client remain in full 
force. 


Conclusion 


The role of defense counsel, 
when a client’s incompetency is 
suspected, is complex and difficult. 
Although barely scratching the 
surface, hopefully this article has 
provided some general guidelines 
and a starting point for counsel 
practicing under the new act 
dealing with incompetency to stand 
trial. Energetic and imaginative 
counsel can do much to ensure that 
the incompetency doctrine 
functions in our legal system to 
protect incompetent defendants 
from being unfairly treated, rather 
than to penalize them for their 
mental deficiencies. | 
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Minimum Wages and Overtime in the Public 


Sector After National League of Cities v.Usery- 


Who’s Covered? 


By Michael D. Malfitano 


In June of 1976, the United States 
Supreme Court decided the case of 
National League of Cities v. Usery.! 
This decision was widely hailed by 
local governments and received 
considerable attention from labor 
and management attorneys because 
it overruled Maryland v. Wirtz,® 
and because it appeared to slow 
down, if not completely halt, the 
gradually expanding federal 
regulation of state and _ local 
governments under the commerce 
clause’ and the 14th amendment to 
the United States Constitution.‘ 
Very simply, the Supreme Court 
held in Usery that the provisions of 
the 1974 amendments which 
brought state and local govern- 
ments under the coverage of the 
Fair Labor Standards Act 5 were an 
unconstitutional encroachment on 
the sovereignty of the states, barred 
by the 10th amendment.® 

While the holding that the 1974 
amendments were unconstitutional 
was widely noted, one aspect of the 
Supreme Court’s opinion received 
less public attention. The Court 
limited its holding to instances in 
which state and local governments 
were acting as employers in their 
“sovereign” or “governmental” 
capacity as opposed to their 
“private” or “proprietary” role.” 
Although the Court cited a few 
examples of traditional integral 
governmental functions which 
would not be covered by the wage 
and hour and overtime provisions 
of the Fair Labor Standards Act,8 
and gave one example of a 
proprietary function,® it provided 
relatively little guidance to public 
employers on this issue. As a result, 
the Court’s decision raised 
substantial questions as to its actual 
impact on state and local 
governments. 

The Supreme Court majority in 
National League of Cities v. Usery 
based its holding upon the conflict 
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between the commerce clause and 
the 10th amendment, when the 
commerce clause is used as a source 
of authority to regulate commerce 
in such a way that it infringes upon 
the sovereignty of the states as 
public employers. The Court 
addressed itself to the question of 
whether the power to regulate 
salaries of state and local 
government employees is inherent 
in the concept of state sovereignty. 
Answering in the affirmative, the 
Court stated: 
One undoubted attribute of state 
sovereignty is the States’ power to determine 
the wages which shall be paid to those 
whom they employ in order to carry out their 
governmental functions, what hours those 
employees will work, and what 
compensation will be provided while these 
employees may be called upon to work 
overtime. (Emphasis added)!® 

While it is not clear that the Court 
was using the term “governmental” 
in a technical sense in the foregoing 
sentence, subsequent language in 
the opinion indicates that a limited 
usage of the word was intended. 
The Court stated that both the 
minimum wage and maximum hour 
provisions of the Fair Labor 
Standards Act would “imper- 
missibly interfere with the integral 
governmental functions” of state 
and local governments. To make it 
even more clear that the opinion’s 
holding was limited to traditional 
governmental, as opposed to 
private or proprietary functions, 
several areas of public employment 
were cited as a partial list of such 
governmental functions to which 
the Fair Labor Standards Act could 
not be applied constitutionally.!* 

It is not apparent why the 
majority in Usery felt compelled to 
distinguish between _ traditional 
governmental and _ proprietary 
functions in its holding. The reason 
for the distinction was never fully 
explained in the decision. One 
possible reason lies in the fact that 


labor law 


Usery overruled the Court’s 1968 
ruling in Maryland v. Wirtz" 
insofar as that earlier case had 
upheld the constitutionality of the 
1966 amendments to the Fair Labor 
Standards Act.’4 In the Wirtz 
decision, in which the extension of 
the Act to publicly operated schools 
and hospitals was unsuccessfully 
challenged as an encroachment on 
state sovereignty, the Supreme 
Court expressly refused to 
distinguish between “govern- 
mental” and “proprietary” 
functions.!5 Perhaps the Court in its 
Usery opinion believed it was 
necessary to make the distinction, as 
it overruled Wirtz, in order to 
buttress its new reasoning on the 
issue of interference with state 
sovereignty. 

Regardless of the Supreme 
Court’s reasons for distinguishing 
between governmental and 
proprietary functions of state and 
local governments, that distinction 
drew considerable attention from 
the parties on remand of the case to 
the three-judge district court.'® 
Prior to its final order in that case, 
the district court issued an interim 
memorandum opinion denying the 
request of the plaintiffs for an order 
preventing the Department of 
Labor from enforcing the Equal 
Pay Act,!” the Portal-to-Portal Act,'® 
and the Age Discrimination in 
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LABOR LAW 


Employment Act.!® The court also 
denied the plaintiff's request for an 
order preventing application of the 
minimum wage and_ overtime 
provisions of the Fair Labor 
Standards Act to all classes of state 
or local government employees, 
regardless of whether they perform 
a governmental or proprietary 
function.2° The lower court 
declined, however, to venture 
beyond the Supreme Court’s Usery 
decision in determining exactly 
which groups of public employees 
perform traditional governmental 
functions. Instead, it stated that this 
question would have to be settled in 
the factual contexts of future 
cases.?! 

In its final order, the district court 
incorporated a proposed 
Department of Labor regulation” 
detailing its plan for future 
enforcement of the Fair Labor 
Standards Act against state and 
local governments along the same 
governmental-proprietary guide- 
lines set forth by the Supreme 
Court.”? The final order, however, 
contains no further elucidation of 
traditional governmental or 
proprietary functions. 

One of the questions now facing 
public employers, as well as the 
courts, is how the federal case law 
will evolve on the governmental- 
proprietary issue. That case law has 
already begun to evolve. In 
Wentworth v. Salem** — decided 
by the Eighth Circuit Court of 
Appeals after the district court 
issued its interim opinion upon 
remand of the Usery case, but 
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before the district court’s final 
order — an inmate in a state prison 
in South Dakota sued for the 
minimum wage for prison work 
performed. The court held that the 
operation of a state prison is a 
traditional governmental function, 
and that the state is exempt from 
federal minimum wage require- 
ments for convict-workers. 

In Association of Court Reporters 
of Superior Court v. Superior 
Court,® the plaintiff claimed inter 
alia that its member court reporters 
were illegally being denied 
premium pay for overtime required 
under the Fair Labor Standards 
Act. The court, implicitly assuming 
that the administration of the 
District of Columbia’s local court is 
an integral governmental function, 
dismissed that portion of the 
plaintiff's complaint. 

In these early cases, it seems 
fairly obvious that an_ integral 
governmental function was at issue. 
As more difficult cases presenting a 
more fine line of distinction 
between governmental and 
proprietary functions are heard by 
the federal courts, it is possible that 
the courts will look for guidance to 
an area of law in which the 
governmental-proprietary distinc- 
tion has been significantly 
developed, such as tort law theories 
of sovereign immunity of municipal 
corporations. This would be a 
particularly appropriate model, 
since like the Supreme Court’s 
Usery holding, it is grounded upon 
the concept of state sovereignty. 


Governmental-Proprietary 
Distinction Under Tort Law 


The evolution of the law of 
municipal corporation sovereign 
immunity, however, foreshadows 
some of the problems which the 
federal courts may encounter in 
developing the governmental- 
proprietary functions distinction 
under the Fair Labor Standards 
Act. Just what is a traditional integral 
governmental function of a public 
employer? Different state courts 
have answered this question in 
different ways. The distinction 
between governmental and 
proprietary functions in the area of 
municipal liability was first 
enunciated in 1842.%6 It is based on 
the theory that when a municipal 
corporation acts in a proprietary 
capacity as a corporation, it is 


answerable for the tortious conduct 
of its agents. This theory has been 
abandoned in several states.?” It is 
still applied in numerous states, 
although not without some 
difficulty. While state courts 
uniformly classify police and fire 
protection, public health operation, 
public parks, and education as 
integral governmental functions,” 
there is much less uniformity of 
opinion concerning functions such 
as maintenance of streets,2® the 
operation of municipal garbage 
facilities,3° and the operation of 
airports.*!_ Further, numerous 
functions which might be 
considered to be governmental 
have been classified by many state 
courts as proprietary.*? 

The application of the 
governmental-proprietary distinc- 
tion can produce some illogical 
results. For example, the 
Massachusetts Supreme Judicial 
Court has held that a municipality 
was immune from liability for the 
negligence of its employees in 
cleaning ice and snow off the roof 
of a city hall building used 
exclusively for municipal 
purposes.*? Yet, the same court held 
in another case that a city was liable 
for negligence for failure to light a 
stairway in its city hall because a 
room in the building had been 
leased for public entert2inment.*4 
An even more perplexing result was 
reached in a North Carolina case in 
which it was held that a 
municipality was immune from 
liability to a woman who was 
injured in exiting from a combined 
city hall and opera house because 
she had gone into the building to 
pay her taxes.*5 

If the federal courts attempt to 
make the same types of distinctions 
between employees performing 
governmental and__ proprietary 
functions, many public employers 
will find themselves in the 
uncomfortable position of having 
some of their employees covered 
by the federal minimum wage and 
overtime provisions, and some 
exempt, but not knowing 
prospectively where the line will be 
drawn. If the facts of the foregoing 
North Carolina case were applied 
in the context of the federal wage 
and hour law, a clerk-typist in the 
city hall portion of the building 
would not be subject to the 
minimum wage and _ overtime 
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provisions of the Fair Labor 
Standards Act, but a clerk-typist in 
the opera house portion of the 
building doing exactly the same 
work would be subject to the Act. 
The inequities in this situation are 
obvious. The public employer 
could solve this problem by paying 
the city hall employee on the same 
basis as the employee in the opera 
house section of the building. Yet, 
this would effectively deprive the 
employer of the right to structure 
the delivery of governmental 
services without federal 
interference — one of the very 
things the Supreme Court sought to 
avoid in National League of Cities 
v. Usery.*® 

The application of the 
governmental-proprietary distinc- 
tion in the context of federal wage 
and hour law raises several other 
potential problems for public 
employers and for labor and 
management attorneys. Public 
employers at the present time need 
to undertake a review of their 
employee forces and, except for a 
few groups which the Supreme 
Court has indicated perform 
governmental functions,” try to 
determine (guess) whether the 
Department of Labor and the 
federal courts will classify them as 
governmental or proprietary 
employees at some future time. 
They must make this guess with 
virtually no guidance from the 
Supreme Court or the district court 
in National League of Cities v. 
Marshall. If a public employer 
guesses wrong, it may be subject to 
substantial back pay liability. A 
local government could decide to 
be cautious and classify every 
questionable group of employees as 
proprietary, thereby subjecting 
itself to the federal minimum wage 
and overtime provisions with 
regard to these employees. Such a 
decision would result in either a 
needless increase in spending, or a 
cutback in the number of people 
employed — and possibly a 
cutback in services to the public. 
These also are results which the 
Supreme Court sought to avoid in 
Usery.8 

The Department of Labor 
advised the district court in its 
consideration of the Usery case on 
remand that before _ initiating 
enforcement proceedings against a 
public employer, it would provide 
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30 days’ notice that it considered a 
class of employees proprietary, 
either by direct notification of the 
employer or by publication in the 
Federal Register.® If a public 
employer guesses wrong in 
deciding that a particular group of 
employees performs a govern- 
mental function and therefore is not 
covered by the Fair Labor 
Standards Act, the employer would 
have 30 days before the 
Department of Labor filed suit to 
enter into conciliation and _ to 
reclassify those employees.** Such a 
reclassification would at best be 
difficult to accomplish within 30 
days, but would be _ virtually 
impossible if a civil service system 
or collective bargaining contract 
have to be taken into account. 


Impact on Civil Service and 
Collective Bargaining 

Civil service systerzs present 
another practical problem which 
the Supreme Court did not consider 
in Usery. A large number of those 
public employees who would be 
affected by the federal minimum 
wage and overtime provisions are 
covered by various types of civil 
service or career service systems 
across the nation. The concept of 
merit selection, as well as uniform 
compensation and working 
conditions, are deeply imbedded in 
state and local governments. Yet, 
the application of the govern- 
mental-proprietary distinction 
could seriously disrupt local civil 
service systems. Compare, for 
example, a truck driver in a city’s 
sanitation department and a truck 
driver in a public utility owned and 
operated by the same city. Under 
the local civil service system, the two 
truck drivers probably would be doing 
the same work, would be placed in 


the same classification, and would 
receive identical wages and 
benefits. While most state and local 
government employees are paid 
salaries higher than the minimum 
wage,‘! there is a reasonably good 
chance that they would not be 
receiving time and one-half for all 
overtime hours worked after Usery. 
Yet, the Supreme Court listed 
sanitation as an integral 
governmental function in Usery,** 
while state courts have classified a 
city-owned utility as a proprietary 
function in applying sovereign 
immunity concepts to tort cases.* If 
the federal courts decide that 
employees of a city-owned utility 
are performing a_ proprietary 
function, the civil service uniform 
pay and classification system might 
well be destroyed. 


A related problem is the impact 
of the Usery decision upon public 
sector collective bargaining 
relationships. It would not be 
unusual (particularly in Florida and 
other states where public sector 
collective bargaining is relatively 
new) for a labor organization to 
negotiate an initial contract which 
did not require time and one-half 
for all overtime hours worked. A 
public sector bargaining agreement 
might also provide for compen- 
satory time rather than premium 
pay for overtime work. In many of 
the public sector collective 
bargaining contracts which have 
been or will be negotiated in 
Florida, wages, hours and other 
conditions of employment have 
been established for classifications 
of employees patterned after local 
civil service classifications. This is 
due in part to the Florida Public 
Employees Relations Commission's 
policy of establishing large 
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LABOR LAW 


bargaining units,“4 and to 
§447.309(3) which in effect provides 
that a negotiated agreement may 
not conflict with applicable civil 
service laws and regulations.** The 
result is that those two truck drivers 
in the sanitation department and the 
city-owned utility may be covered 
by the same collective bargaining 
agreement and may receive 
identical contractual pay and 
benefits. If the bargaining 
agreement did not require the 
minimum wage or an overtime 
premium for all overtime hours 
worked, its application to the truck 
driver working in the public utility 
who was determined to be 
performing a proprietary function 
would be in violation of federal 
law. The contract would have to be 
renegotiated with varying rates for 
the same work, and the result would 


be a major disruption of the 
collective bargaining relationship. 


Conclusion 


By requiring the courts to 
distinguish between governmental 
and proprietary functions in the 
context of future cases, the 
Supreme Court may have created 
many more questions than it settled 
in National League of Cities v. 
Usery. It may be several years 
before public employers are fully 
aware which of their employees are 
performing governmental 
functions and which are not. The 
Court’s holding will have a highly 
significant impact upon millions of 
state and local government 
employees who do_ perform 
traditional integral governmental 
functions. Yet, the impact could 
have been much greater, since its 
limitation of the holding to those 
employees was not constitutionally 
required. At a time when state and 
local governments increasingly are 
providing the public with services 
formerly provided solely by private 
organizations, it is difficult to say 


Advertisers Index 


that those services have not become 
as central to government’s existence 
as those integral government 
functions thought to be traditional. 
In time, the federal courts may 
recognize that there really is no 
difference between governmental 
and proprietary functions in the 
context of federal wage and hour 
law. o 
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Florida Legal Literature 


Abstracts of articles appearing in 
31 U. Miami L. Rev. No. 4, 
September 1977,are set out below. 


This issue, entitled “1976 
Developments in Florida Law,” 
marks the beginning of a new 
annual feature of the University of 
Miami Law Review.Each year an 
entire issue will be devoted to 
analyzing significant legal 
developments in Florida; this 
replaces the prior format of 
publishing the survey of Florida 
law as part of the four regular 
issues. Additionally, the emphasis 
of the articles has been changed 
from pure survey of law to analysis 
of the importance of recent trends 
and developments. 

Copies of the Developments in 
Florida Law issue may be obtained 
for $10 each; the other four issues 
are $5 each; yearly price is $16 
(includes four issues plus 
Developments issue). Address all 
correspondence to: University of 
Miami Law Review, University of 
Miami Law School, Coral Gables, 
Florida 33124. 


Administrative Law—Arthur J. 
England, Jr., and L. Harold 


Levinson 


This survey updates Professor 
Levinson’s 1975 article on the 
Florida Administrative Procedure 
Act. The survey examines and 
reports all appellate decisions, 
attorney general opinions and 1976 
amendments. Collateral to the 
discussion of the 1976 amendments, 
the authors focus on and report 
results of the first series of 
amendments enacted in 1975. A 
legislatively proposed consti- 
tutional amendment, defeated in 
the last general election, and the 
implementing bill vetoed by the 
governor prior to the general 
election are considered. 


Admiralty—Brendan P. O’Sullivan 


This article examines what has 
been a troublesome area of 
admiralty law for Florida courts 
and practitioners, the Florida 
boating law. Through case and 
statutory analysis the author 
demonstrates that the Florida law 
conflicts with federal maritime law 
by imposing a higher standard of 
care for boat operators and a more 


limited scope of liability for boat 
owners. The author points out that 
Florida courts have engaged in 
strained readings of the Florida 
statute in order to make it conform 
to federal maritime law. 


Bankruptcy—Leonard H. Gilbert 
and Robert Pass 


The authors analyze develop- 
ments in bankruptcy, including 
decisions involving the rights of 
secured parties and _ lienors, 
jurisdiction of the bankruptcy 
courts, valuation of security, 
discharge, preferences and 
newsman’s and attorney-client 
privileges in bankruptcy. The 
article also reports recent decisions 
interpreting the Uniform 
Commercial Code as it pertains to 
bankruptcy. 


Capital Punishment—Irwin P. 
Stotzky 


The United States Supreme 
Court recently handed down Gregg 
v. Georgia, a decision that 
attempted to resolve the question of 
the constitutionality of capital 
punishment. The author analyzes 
that decision within the context of 
those that preceded it and reviews 
decisions handed down by the 
Supreme Court of Florida after it. 


Civil Procedure—Jeffrey S. Tanen 


The author surveys and discusses 
recent decisions, rule changes and 
legislation concerning various 
aspects of Florida Civil Procedure. 
The topics include jurisdiction, 
venue, class actions, parties, 
discovery, judgments, summary 
judgment, jury trials, jury 
instructions and dismissal. 
Commercial Law—Daniel E. 
Murray 


The author surveys and discusses 
recent decisions and _ legislation 
touching on all aspects of 
commercial law. Among the topics 
are decisions arising under various 
provisions of the UCC, products 
liability, negotiable instruments, 
mortgage and banking law, and 
newly enacted consumer and 
commercial legislation on both the 
state and federal levels. 


Economics of Law Practice— 
Francis E. Pierce, Jr. 


The efforts of the Economics of 


Law Practice Committee, 
comprising seminars, legal systems 
notebooks and manuals, audio and 
video tapes, a magazine, 
developments in law _ school 
curricula, computerized legal 
research and office management, 
and credit cards are the subject of 
this article. 


Evidence—William M. Hicks and 
Joseph M. Matthews 


The authors examine the new 
Florida Evidence Code through a 
comparative analysis of the code, 
pre-code Florida case and statutory 
law, and the Federal Rules of 
Evidence. 


Family Law—Daniel E. Murray 


The author reviews all of the 
recent cases and legislation in the 
area of family law in Florida. 


Insurance—Richard H. Lee and 
Edward S. Polk 


This article focuses on recent 
legislative changes and judicial 
interpretations in the area of 
automobile insurance. Amendments 
to the Financial Responsibility Laws 
of Florida have inter alia, lowered 
the requisite amount of insurance 
coverage, shifted the primary 
insurance burden from the 
automobile lessor to the lessee’s 
insurer, and disallowed joinder of 
the liability carrier as a party to the 
litigation. Attention is also given to 
developments in medical 
malpractice insurance and the new 
statutory mandate for readable 
insurance policies. 


Land Use Controls—Robert M. 
Rhodes, Mitchell B. Haigler and 
Gene D. Brown 


The authors outline and analyze 
some of the more important 
developments in land use law 
having an impact upon Florida 
practice. The areas include: 
regulation by referendum, impact 
fees, intergovernmental zoning, 
federal jurisdiction of “navigable 
waters,” and the wide-spread use of 
mandatory platting. 


Torts—Jeffrey R. Surlas and 
Robert L. Jamerson, Jr. 


In this article the authors survey 
developments in the law of torts by 
examining Florida cases and 
significant statutory enactments of 
the 1976 Florida Legislature. 
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Tax Reform Act of 1976: Changes in the 
Minimum Tax Will Affect Many Taxpayers 


By Robert S. Hightower 


The 1976 Tax Reform Act 
included several amendments 
relating to the minimum tax on tax 
preferences found in _ Internal 
Revenue Code §§ 56-58. In general, 
these amendments: (1) increased 
the minimum tax rate; (2) reduced 
the exclusions available in 
computing the minimum tax; and 
(3) added several new items of tax 
preference which are subject to the 
minimum tax. While these revisions 
may sound harmless enough, their 
effect will be to impose a minimum 
tax on many individual taxpayers 
who previously had escaped the 
burdens of this tax. 


History 


The minimum tax was 
introduced as part of the Tax 
Reform Act of 1969, along with the 
maximum tax provisions contained 
in §1348. One of the principal 
objectives of these provisions was 
to reduce the incentives that existed 
for high bracket taxpayers to use tax 
shelters. This was to be 
accomplished: (1) by imposing a 
minimum tax (in addition to regular 
income taxes) on certain tax 
preferences, such as accelerated 
depreciation on real property; and 
(2) by imposing a maximum tax of 
50 percent on earned income, 
thereby reducing the need for 
shelter.! Apparently, these 
provisions did not have the 
extensive impact that was 
predicted.? In 1976, as part of the 
attack on tax shelters, Congress 
determined that the minimum tax 
should be strengthened. In general, 
the minimum tax revisions 
discussed below are effective for 
tax years beginning after December 
31, 1975. 


Rate and Exclusion Changes 


The Tax Reform Act increased 
the minimum tax rate from 10 
percent to 15 percent, and 
substantially decreased the 
exclusions available. Prior to the 
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Act, a minimum tax of 10 percent 
was imposed for each taxable year 
on the items of tax preference to the 
extent they exceeded: (1) $30,000 
plus; (2) the taxpayer’s regular 
income tax liability (less certain 
credits); plus (3) the taxpayer’s 


tax law notes 


1974 
Tax Preferences 


Exclusion: 
Statutory 
Plus taxpayer’s regular 
income tax liability 
Plus carryovers of tax 


liability 


Preference Tax Base 


Minimum Tax 


income tax carryovers to the extent 
not used to offset preference 
income in prior years. Thus, if an 
individual taxpayer had a regular 
income tax liability of $25,000, tax 
preference items of $50,000, and no 
tax carryovers, his pre-1976 
minimum tax would be calculated 
as above: 


In this pre-1976 example, not only 
would there be no minimum tax 
owing, but the taxpayer also would 
have a $5,000 tax liability carryover 
for use against tax preferences in 
1975.3 

Under the Tax Reform Act, the 
minimum tax exclusion has been 
reduced, and its computation 
differs depending upon whether 
one is dealing with an individual or 
a corporation! The method of 
computing the exclusion for 
corporations will be discussed later 
in this note. For individuals, the Act 
provides the following exclusion — 
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the greater of: (1) $10,000; or (2) 
one-half of the taxpayer's regular 
tax liability, less certain credits.5 
Furthermore, as to individuals, the 
Act has eliminated the tax carryover 
adjustment. As such, assuming the 
facts in the hypothetical above, the 
post-1975 minimum tax would be 
calculated as follows: 


Obviously, the minimum tax will 
have a more significant effect for 
post-1975 tax years as a result of the 
Tax Reform Act of 1976. 


Impact of Rate and Exclusion 
Amendments 


The impact of the rate and 
exclusion amendments becomes 
apparent by reviewing their effect 
upon two items of tax preference 
that were not modified by the 1976 


1976 
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Tax Reform Act: accelerated 
depreciation on real property and 
the untaxed portion of capital gains. 


elmpact on Accelerated 
Depreciation of Real Property. The 
tax preference item of accelerated 
depreciation on real property is 
defined as the amount by which the 
deduction allowable for the tax 
year for exhaustion, wear and tear, 
obsolescense, or amortization on 
depreciable real property exceeds 
the amount which would have been 
allowed on a straight-line basis.® 
Thus, if the accelerated 
depreciation taken is $7,000 and if 
the straightline depreciation would 
be $4,000, this item of tax 
preference is $3,000. Assuming that 
one has already used the exclusion 
available for post-1975 tax years, 
this $3,000 tax preference item will 
result in a minimum tax of $450.7 
The taxpayer in this position must 
now ask the following question: Is 
the time value of having the 
additional cash produced by 
accelerated depreciation worth the 
minimum tax cost of $450? To 
answer this question, one should 
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compare the interest that can be 
earned on the tax savings against the 
minimum tax cost. Thus, if a 
taxpayer in the 50 percent bracket 
the $3,000 accelerated depreciation 
deduction will provide additional 
cash of $1,500. Assuming this 
amount can be invested at the 
unlikely rate of 20 percent, only 
$300 can be earned. Thus, it should 
become clear that accelerated 
depreciation will not always 
produce desirable tax benefits, 
even in the year the deduction is 
taken. Taxpayers must now 
compare the value of the use of the 
money saved by accelerated 
depreciation against the minimum 
tax cost imposed on that preference 
item.® 

elmpact on Capital Gains. 
Section 57(a)(9)(A) provides that, 
for individuals, the tax preference 
on capital gains is an amount equal 
to one-half of the excess of the net 
long-term capital gain over the net 


short-term capital loss: I.R.C. 
§1222(11). As in the case of 
accelerated depreciation, this item 
of tax preference was not amended 
(as it relates to individuals) by the 
Tax Reform Act. Nevertheless, the 
minimum tax rate change and 
exclusion reduction contained in 
the Act probably will result in this 
item of tax preference having the 
broadest impact on _ individual 
taxpayers. 

For example, assume that a 
husband and wife, H and W, have 
$20,000 of taxable income other 
than capital gains, $50,000 long- 
term capital gains ($50,000 amount 
realized and a zero basis) and a 
regular tax of $12,000 on total 
taxable income of $45,000. Assume 
further they file a joint return, and 
that they have no other capital gain 
transactions or items of tax 
preference. On these facts, H and 
W have a minimum tax calculated 
as follows: 
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assuming the same facts: 
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This result should be compared to 
the pre-1976 Tax Reform Act result, 


$25,000 
$10,000 
6,000 

10,000 

$15,000 

$ 2,250 

$25,000 
$30,000 
12,000 

0 42,000 

0 

0 


VOLUME 52, NUMBER 1, JANUARY 1978 


Obviously, the minimum tax rate 
and exclusion amendments in the 
Tax Reform Act will have a 
dramatic effect upon the capital 
gains item of tax preference. 


In order to reduce this impact on 
capital gains, it is likely that 
taxpayers will rely more heavily on 
installment reporting. In the prior 
example, if H and W had sold their 
capital gain property in exchange 
for a $10,000 cash payment in the 
year of sale, and for nonnegotiable 
notes providing for the payment of 
$20,000 in each of the succeeding 
two years, the untaxed portion of 
capital gains for any year would not 
exceed the $10,000 preference 
exclusion. As such, no minimum tax 
would be owing assuming no other 
items of tax preference. 


items of Tax Preference 
Amended or Added by Tax 
Reform Act 


As to individuals, three items of 
tax preference were amended or 
added by the Tax Reform Act: 
adjusted itemized deductions, 
excess depreciation on leased 
personal property and_ excess 
intangible drilling costs. None of 
these items is applicable to 
corporate taxpayers.® 


eAdjusted Itemized Deductions: 
I.R.C. § 57(a)(1). This new item of 
tax preference is equal to the 
amount by which certain itemized 
deductions of the taxpayer exceed 
60 percent (but do not exceed 100 
percent) of the taxpayer’s adjusted 
gross income for the tax year. In 
calculating this item, all deductions 
of the taxpayer are considered 
except: (1) the deductions 
allowable in arriving at adjusted 
gross income; (2) the personal 
exemption deduction; (3) the 
deduction for medical and dental 
expenses; and (4) the deduction for 
casualty losses. 


For example, assume a taxpayer 
with a gross income of $120,000 
consisting of $80,000 long-term 
capital gains and $40,000 salary, 
$25,000 of charitable deductions, 
$18,000 of deductible interest, 
$10,000 of miscellaneous 
deductions, personal exemptions of 
$3,000 and deductible medical 
insurance premiums of $150. In 
such a case, the taxpayer’s adjusted 
itemized deductions would be 
calculated as follows: 


TAX LAW NOTES 


Calculation of Taxable Income 
Gross income 


Deductions from Gross: 
§ 1202 deduction 


Adjusted Gross Income 


Deductions from AGI 
Charitable Contributions 
Interest 
Miscellaneous 


Personal Exemptions 
Medical 


Total Deductions from AGI 


Taxable Income 


Total deductions 

Less: 
Deductions from gross 
Personal Exemptions 
Medical Deduction 


Deductions subject to 60% test 


60% of AGI (80,000) 


Adjusted Itemized Deductions 


Computation of Adjusted Itemized Deductions 


$120,000 

$40,000 40,000 

$ 80,000 
$25,000 
18,000 
10,000 
3,000 
150 
$56, 150 

56,150 

23,850 

96,150 
$40,000 
3,000 
150 

43,150 43,150 

53,000 

48,000 

$ 5,000. 


eAccelerated Depreciation on 
Leased Personal Property: I.R.C. § 
57(a)(3). One of the items of tax 
preference amended by the 1976 
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Tax Reform Act was that of §57(a) 
(3), accelerated depreciation on 
leased personal property. Prior to 
the Act, this item existed only as to 
excess depreciation (accelerated 
depreciation in excess of straight 
line) on § 1245 property held under 
a “net lease.”"© The Act has 
amended this item and extends the 
coverage to all cases of leased 
§1245 property. Thus, the Act has 
two significant results on this tax 
preference item: (1) it extends the 
number of leases covered by this 
item; and (2) simplifies the 
determination as to the existence of 
this item because one need no 
longer make the determination as to 
whether a “net lease” is present. 
This item of tax preference is the 
excess of the depreciation 


deduction taken in any year over 
the depreciation deduction that 
would be allowed under straight 
line.!! However, in calculating the 
straight-line depreciation, the 
taxpayer is prohibited from using 
the 20 percent variance in useful life 
that is usually allowed under the 
asset depreciation range provisions 
of §167(m)(1). Any extra 
depreciation deduction created by 
use of such a shorter useful life is 
treated as excess depreciation for 
purposes of this item of tax 
preference.!2 By contrast, any 
additional first year depreciation 
authorized by § 179 is treated as a 
component of straight-line 
depreciation and will not be 
included as an item of _ tax 
preference.'° 

eIntangible Drilling Costs: 
§57(a)(11). Another item of tax 
preference added by the 1976 Tax 
Reform Act is that of excess 
intangible drilling and develop- 
ment costs (IDCs). IDCs are costs 
for items such as labor, engineering 
studies, fuel, repairs, hauling and 
supplies incident to the drilling and 
preparation of wells for production 
of oil or gas.!2 Under § 263(c), an 
operator of oil or gas property has 
an option to charge these items toa 
capital account or to expense them. 
If they are charged to capital there 
is no vulnerability to the minimum 
tax. It is only when these items are 
expensed that they become subject 
to the minimum tax provisions. 

The amount of this item of tax 
preference is the excess of the IDCs 
paid or incurred in connection with 
gas and oil wells (other than 
“nonproductive” wells) allowable 
for the tax year, over the amount 
that would have been allowed if 
these items had been capitalized 
and recovered over a straight-line 
basis. In general, straight-line 
recovery means the ratable 
amortization of such costs over the 
120-month period beginning with 
the month in which production 
commences. 

For example, assume that an 
operator incurs $100,000 of 
intangible drilling costs during the 
last half of taxable year 1978 and 
that production does not start until 
October 1978. Assume further that 
none of the costs relates to 
nonproductive wells. The amount 
of the intangible drilling costs 
treated as an item of tax preference 
is calculated as follows: 
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Total Intangible Drilling Costs 


drilling costs $100,000 


Less: Costs of nonproductive wells 


Total costs subject to § 57(a)(11) 


$100,000 


$100,000 


Total assumed capitalized intangible 


Number of months 


Straight-line allocation period 
120 months 


§57(a)(11) 


in taxable year = 2,500 


(3) 


Excess of costs subject to § 57(a)(11) 
over costs on straight-line basis = 


$ 97,500 


Total costs subject to minimum tax under 


$ 97,500 


It should be noted that the 
operator avoids the tax preference 
rules for any intangible drilling 
costs which relate to nonproductive 
wells. Nonproductive wells are 


those: 


plugged and abandoned without having 
produced oil and gas in commercial 
quantities for any substantial period of time. 
Thus, a well which has been plugged and 
abandoned may have produced some 
relatively small amount of oil and still be 
considered a nonproductive well, 
depending on the amount of oil produced in 
relation to the costs of drilling.’ 


The “nonproductive well rule” may 
create some potential problems for 
the oil or gas operator. By the time 
the tax return for any taxable year is 
filed, the operator must determine 
whether the well is nonproductive. 
If no determination can be made at 
that time as to the well’s 
productivity, the committee 
reports require the taxpayer to 
consider the well productive and 
include in his minimum tax 
computations any intangible 
drilling costs related to the well. If 
the well is later determined to be 
nonproductive, the taxpayer may 
file an amended return and claim a 
credit or refund. Since this 
difference in tax treatment of 
drilling costs depends upon each 
well’s productivity, it would appear 
advisable for an operator to keep 
records on a well-by-well basis and 
to allocate costs in this manner.!4 
The Tax Reduction and 
Simplification Act of 1977(TRASA) 
has modified computation of this 
item of tax preference for 1977 
only.'’ Under TRASA, independent 
oil and gas producers are able to 
reduce their excess intangible 
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drilling costs (otherwise subject to 
the minimum tax) by the amount of 
their “net income” from producing 
wells. For purposes of this 
amendment, “net income” from 
producing wells is: (1) the excess of 
the aggregate amount of income (as 
defined in § 613(a)) from all gas and 
oil properties of the taxpayer 
received or accrued in the taxable 
year, over; (2) the amount of any 
deductions allowable to such 


properties, which deductions are 
first reduced by any _ excess 
intangible drilling costs. It should 
be noted, however, that the Energy 
Tax Bill, H.R. 8444 (which is before 
Congress as of this writing) will 
extend these independent oil and 
gas producers’ benefits to all tax 
years.!6 


Corporate Changes 


The 1976 Tax Reform Act made 
several changes in the minimum tax 
rules with regard to corporations. 
First, the tax rate applicable to 
corporations is increased from 10 
percent to 15 percent, and the 
exclusion is the greater of $10,000 or 
the taxpayer’s “regular tax 
deduction.”!7 For corporations, 
however, the regular tax deduction 
is equal to the corporation’s tax 
liability for the tax year,'® taking 
into account the same adjustments 
as are made for individuals.'® This 
“regular tax deduction” should be 
compared to the exclusion for 
individuals which is only the greater 
of $10,000 or one-half of the 
taxpayer’s regular tax liability. 
Second, for its first year, 1976, the 
corporate minimum tax amend- 
ments are only partially effective: 
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the minimum tax owing is the 
minimum tax that would have been 
owing before passage of the Act 
plus one-half of the increase in the 
minimum tax resulting from the 
Act’s passage.*® Third, the 
elimination of the carryover ‘of tax 
liability under former §56(c) was 
delayed six months. Thus, no 
carryover of tax liability from a 
taxable year beginning before July 
1, 1976, is allowed to a taxable year 
beginning after June 30, 1976.*! 
Lastly, special corporate rules exist 
which serve to exempt timber from 
both the increase in the minimum 


tax and from elimination of the 
carryover of tax liability.** 


Conclusion 


Prior to the Tax Reform Act of 
1976 the minimum tax was imposed 
upon a relatively small number of 
taxpayers who had a substantial 
amount of preference items in a 
given tax year. With the reduction 
in the minimum tax exclusions, 
however, this tax will now be 
imposed upon many taxpayers who 
have not previously felt its burden. 
This is especially true in the case of 
capital gain transactions as has been 
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a private psychiatric facility 


discussed. It is, thus, incumtet 
upon practitioners in planning 
transactions to become familiar 
with the minimum tax rules, and to 
advise clients as to their potential 
exposure to the tax and as to the best 
means to reduce its impact. Oo 
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How Florida Can Simplify Water Pollution Control 


By Bruce D. Fisher 


One of the problems with 
government regulatory programs— 
even those whose desirability is 
conceded—is that they often 
overlap. The national government 
imposes laws and regulations, and 
states do the same. For the 
regulated parties, such action 
translates into harrassment. Such a 
situation now exists in Florida with 
respect to one aspect of water 
pollution control. Businesses and 
farmers, to cite two affected 
groups, presently must have two 
permits—one federal, the other 
state—to discharge pollutants 
directly into waters in Florida. 
However, it is possible for 
individual states to federalize their 
water discharge permit program 
and thereby issue one permit which 
satisfies both federal and _ state 
water pollution control laws. 

The program under which a state 
may assume federal water pollution 
discharge permitting authority is 
the National Pollutant Discharge 
Elimination System (NPDES). The 
remainder of this article will discuss 
the background of federal water 
pollution control, describe how 
Florida came to have a dual permit 
system, note some reasons why 
Florida should NPDES qualify, and 
identify some changes Florida 
would have to make in its laws to 
NPDES qualify. 
Background—Federal 


The most recent major federal 
statute dealing with water pollution 
control is Public Law 92-500,! the 
1972 Amendments to the Federal 
Water Pollution Control Act 
(FWPCA). Although theFWPCA is 
a federal law, it continues a pattern 
begun long ago of recognizing that 
the states have an important role in 
water pollution control. Section 101 
(b) of the 1972 amendments 
specifically recognizes the 
“primary responsibilities and rights 
of states to prevent, reduce, and 
eliminate pollution.” This is 
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statutory overstatement, given the 
massive federal role in water 
pollution control today, although 
§510 of PL 92-500 does allow states 
to set stricter water pollution 
controls than those established by 
federal law. 

The FWPCA sets floors or 
minimum levels of tolerable 
discharges into the nation’s waters. 
Section 402 of PL 92-500 
implements the discharge 
requirement by establishing a 
permit system (the National 
Pollutant Discharge Elimination 
System or NPDES) which requires 
all direct dischargers of pollutants 
into waters of the United States to 
secure a federal NPDES discharge 
permit from the United States 
Environmental Protection Agency 
(EPA). Section 402(b) further 
empowers the EPA Administrator 
to approve (upon satisfaction of 
certain conditions) state water 
discharge permit programs 
submitted for participation in the 
NPDES. If a state’s permit program 
is approved by EPA, the state 
assumes the formerly federal role of 
permitting dischargers. Then 
dischargers into waters in that state 
need only seek discharge permits 
from their state, not from EPA, to 
satisfy the FWPCA. Since all 
dischargers now have to possess 
both a Florida state permit and a 
federal NPDES permit, the 
advantages to both dischargers (be 
they businesses, farmers, or others) 
and taxpayers in having a function 
done once, but only once, are 
obvious. 


How Florida Came to Have a Dual 
Permitting System 


The Federal Water Pollution 
Control Act (FWPCA) was enacted 
in 1948.2 Prior to 1965 it was 
generally unused to control 
interstate water pollution due to its 
drawnout enforcement procedures. 
A major set of amendments in 1965? 
established water quality standards 


environmental 
law 


as the means to control water 
pollution. Water quality standards 
consist of a plan and criteria. Under 
the 1965 amendments, states were 
required to draw up a plan which 
classified interstate waters within 
their boundaries according to 
various uses. The uses presently in 
effect in Florida include: Class I, 
Public Water Supplies; Class II, 
Shellfish Harvesting; Class 
Recreation/Propagation and 
Management of Fish and Wildlife; 
Class IV, Agricultural and 
Industrial Water Supply; and Class 
V, Navigation, Utility, and 
Industrial Use.‘ 

The criteria were designed to 
achieve the water quality necessary 
for each use. Criteria usually would 
be expressed in technical or 
physical parameters allowed for a 
particular water use. Typical 
criteria would include dissolved 
oxygen, pH, hardness of mineral 
compounds, solids, toxic 
substances, temperature, and other 
pollutants. 

To implement the plan and 
criteria, each discharger into the 
interstate waters within the state 
was required to have installed 
pollution abatement equipment to 
achieve the designated use by a 
date established by state officials. 

In 1967, Florida passed its 
comprehensive Air and Water 
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Pollution Control Act.5 This statute, 
which has been amended several 
times, still is the basic state water 
pollution statute. It essentially 
follows a water quality standards 
philosophy. As presently written, 
this statute allows, but does not 
require, the Department of 
Environmental Regulation to 
classify waters within the state for 
various uses. It is implemented by 
requiring persons discharging 
directly into waters within the state 
(which is broader than the pre-1972 
FWPCA since it includes intrastate 
as well as interstate waters) to have 
a permit to do so. Permits list the 
criteria which the discharger has to 
meet to achieve the particular use 
established for the stretch of stream 
in question if it were classified. If it 
were not classified, the permits 
simply set discharge limits for 
sources on the stream. 

There was some question as to 
the success of the water quality 
standards approach to water 
pollution control. Some have 
asserted that stream classification 
was a weak link in the water quality 
standards approach nationwide, 
since an essentially political 
decision would be made as to the 
stream use. If state officials chose to 
impose a stringent water quality, 
this would arouse the ire of the 
dischargers into that stream 
segment. If state officials selected a 
use too accommodating of existing 
stream dischargers, water quality 
would not be improved. 

Apparently the United States 
Congress did not believe enough 
states were doing an effective job of 
implementing water quality 
standards because in 1972 it again 
amended the FWPCA with Public 
Law 92-500. A part of the 1972 
amendments established a new 
technology-based effluent 


guidelines/limitations approach to 
water pollution control. Industry 
effluent guidelines were provided 
for and limited what industrial 
point source dischargers would be 
able to dump into the nation’s 
waters. The effluent guidelines are 
set industrywide and _ generally 
represent ranges expressed in 
technical terms for pollutant 
discharges common to the industry. 
The effluent limitations are 
discharge parameters assigned to 
particular dischargers within an 
industry and are selected from the 
range of values found in the effluent 
guidelines. 

The effluent guidelines/limita- 
tions approach to water pollution 
control is similar to the water 
quality standards approach in that 
both ultimately involve setting 
limits on what can be discharged 
into the nation’s waters. However, 
they differ in several respects. The 
Senate Report on the bill, which 
eventually became the 1972 
amendments, noted a major 
philosophical difference between 
the effluent guidelines/limitations 
approach and the predecessor 
water quality standards approach. 


Unlike its predecessor program (water 
quality standards) which permitted the 
discharge of certain amounts of pollution 
under the conditions described above (in an 
earlier part of the Senate Report), this 
legislation (effluent guidelines/limitations) 
would clearly establish that no one has the 
right to pollute—that pollution continues 
because of technological limits, not because 
of any inherent right to use the nation’s 
waterways for the purpose of disposing of 
wastes.® 


Water quality standards were not 
totally abandoned under the 1972 
amendments to the FWPCA. 
Rather, water quality standards 
now play a secondary, supplemen- 
tal role to the effluent 
guidelines/limitations device. 
However, many states, including 
Florida, had a permitting system 
based on water quality standards in 
place before the NPDES permit 
scheme became law in 1972. 
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Some Reasons Favoring Florida’s 
NPDES Qualification 


Releasing its citizens from the 
harassment of being regulated by 
both the federal and state 
governments is one of the strongest 
reasons for Florida’s becoming 
NPDES qualified. Of course not all 
Floridians need discharge permits 
since they do not discharge 
pollutants directly into state waters. 
Many discharge into municipal 
sewage systems and thus do not 
need NPDES permits although 
EPA has established pretreatment 
requirements for many such 
persons. However, for those who 
do discharge directly into Florida 
waters, the dual permitting scheme 
is not only wasteful but is in the 
nature of harassment which causes 
citizens to question a necessary 
social objective: water pollution 
control. 

Another advantage in having 
Florida NPDES qualify is that 
Floridians will be regulating 
Floridians. Thus “accents” will not 
get in the way of water pollution 
control. Also there is often greater 
accessibility of citizens to state 
rather than distant federal officials. 
The “locals regulate locals” 
argument should not be accepted as 
code words for “locals do not 
regulate locals.” This is not likely to 
happen anyway if Florida does 
NPDES qualify because EPA has 
continuing oversight of a state once 
it has assumed NPDES permitting 
authority via veto power over 
individual permits, or even the 
power to withdraw a. sstate’s 
NPDES authority if its permit 
program is not being administered 
in accordance with the FWPCA.’ 


One Significant Reason Florida 
Might Not Want to NPDES 
Qualify 


A significant reason Florida 
might not want to NPDES qualify 
stems from some recently 
promulgated new source 
regulations’ of the United States 
Environmental Protection Agency 
(EPA), which in effect result in 
losing control by means of 
environmental impact statements 
of new source development 
associated with direct discharges 
into Florida waters. This 
conclusion follows from the 
National Environmental Policy Act 
of 1969’s (NEPA) requirement? that 
federal agencies prepare 
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environmental impact statements 
before they undertake major 
federal actions significantly 
affecting the quality of the human 
environment. The EPA _ must 
prepare’ an environmental impact 
statement when it issues an NPDES 
permit to a new source discharger if 
such permit issuance is a major 
federal action significantly 
affecting the quality of the human 
environment. A new source permit 
is a permit issued to a point source 
discharger “...the construction of 
which is commenced after the 
publication of proposed regula- 
tions...applicable to such 
source....”!! 

EPA’s new source regulations 
require new source permit 
applicants to prepare environmen- 
tal assessments for each new source 
permit, the issuance of which EPA 
determines would be a major 
federal action significantly 
affecting the quality of the human 
environment.'? The environmental 
assessment is designed to provide 
EPA with the information on the 
discharger applying for the new 
source permit so EPA can prepare 
its environmental impact 
statement. EPA then incorporates 
the environmental assessment into 
its environmental impact 
statement. In effect, via the 
environmental assessment, EPA is 
shifting part of its environmental 
impact statement preparation to 
NPDES new source permit 
applicants. However, EPA’s new 
source regulations take the position 
that if a state assumes NPDES 
permitting authority, NEPA’s 
environmental impact statements 
and hence environmental 
assessments will not be required 
because state permit issuance will 
be state, not federal, action and 
NEPA requires impact statement 
preparation only for federal 
actions. 

For environmentalists, Florida’s 
NPDES qualification could result in 
loss of a way to influence new 
factories or other developments 
which discharge directly into 
Florida water. On the other hand, 
an applicant for a new source 
NPDES permit will save much 
money by not having to prepare an 
environmental assessment 
estimated to cost between $50,000 
to $1 million per new source 
permit—to say nothing of the 
project delay associated with 
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preparation of such a document. 
Thus developers could realize a 
major windfall if Florida NPDES 
qualifies since Florida, unlike a 
number of other states,!°> has no 
state environmental impact 
statement requirement to fill the 
void created by EPA’s new source 
regulations. 


Some Spurious Reasons for Not 
Qualifying 


One spurious grouping of 
objections to Florida’ss NPDES 
qualification is based on federalism 
grounds. The first is that state 
officials having no authority under 
state law to impose a requirement 
(a permit incorporating federal 
effluent guidelines/limitations 
established pursuant to the 
FWPCA) cannot be empowered to 
do so by federal law. This 
contention was rejected in cases 
such as Dallemagne v. Moisan"4 
based on the supremacy clause of 
the United States Constitution. 
Similarly, claims that state courts 
have no jurisdiction to entertain 
causes of action based on federal 
law (again, the federal effluent 
guidelines/limitation) because such 
law is foreign penal law, were 
rejected in Testa v. Katt,'5 again on 
supremacy clause grounds. In 
addition, a state approved for 
NPDES purposes is actually 
administering its own laws, with the 
possible exception of the federal 
effluent guidelines/limitations 
figures, and its water discharge 
numbers. Once a state NPDES 
qualifies, its water discharge 
permits are legally substituted!® for 
the federal NPDES permits that 
would have been sought from EPA 
had the state not NPDES qualified. 


A second unsound reason for 
Florida’s not becoming NPDES 
approved is that by so qualifying 
Florida would be spending state 
money to administer a federal 
program. The short answer to this 
objection is that $106 of PL 92-500 
provides federal funds to states to 
help defray administrative costs for 
water pollution programs such as 
NPDES. 


Additionally, Florida already 
spends large amounts of money on 
a water pollution control program. 
To the extent federal “106 money” 
proves inadequate to fund 
administrative costs associated with 
a state-operated NPDES program, 


why should not Florida spend the 
money it presently uses for its own 
permit program on one that will 
relieve Floridians from having to 
secure two permits covering the 
same activity? The federal 
government will be relieved of 
much of the administration of a 
permit program if Florida NPDES 
qualifies, which could save federal 
taxpayers money—which includes 
Floridians. 

A final insufficient reason for 
Florida’s not becoming NPDES 
qualified is that by remaining 
unqualified to dispense state 
permits equivalent to NPDES 
permits, point source dischargers in 
Florida will not have to comply 
with the federally administered 
NPDES program. This is totally 
wrong. If Florida does not assume 
the NPDES permit program, EPA 
will continue to run it in Florida 
parallel to Florida’s present 
program. Dischargers will, in sucha 
case, have to obtain a permit from 
EPA and Florida’s Department of 
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ENVIRONMENTAL LAW 


Environmental Regulation as they 
now must do. 


What Florida Would Have to do to 
Qualify 


The NPDES permit system 
established by the 1972 
amendments to the FWPCA is 
designed so that the individual 
states can assume administration of 
it. Presently 27 states have assumed 
NPDES permitting authority.!” 
Since Florida and most other states 
had water pollution permit 
programs in place when the 
NPDES system was established, the 
task of NPDES qualifying should 
be helped by an existing 
bureaucratic infrastructure familiar 
with problems associated with 
water pollution control. 

The FWPCA recites three 
conditions a state must satisfy to 
“NPDES qualify.”!® First, a state 
must have legal authority to issue 
water pollution control permits as 
stringent as those issued by the 
EPA. Secondly, the state must 
have an administrative staff 
sufficient to carry out such a permit 
program. Third, the state Attorney 
General must provide an opinion 
that the state has ample legal 
authority to carry out the NPDES 
program. If a state can satisfy the 
administrator of the EPA that it 
possesses these three attributes, 
EPA will cease issuing NPDES 
permits in that state, and that state 
in turn will assume NPDES 
permitting authority subject to 
EPA’s continuing oversight. 


If the present Florida permit 
program is to NPDES qualify, some 
changes will have to be made in the 
Florida Air and Water Pollution 
Control Act, although its total 
revision will be unnecessary. 
Without mentioning all adjust- 
ments, several of the more important 
will be noted. (The requirements 
are noted fully in 40 CFR 124.) 
First, the FWPCA requires that a 
state have legal authority to issue 
permits as stringent as EPA could 
issue under the FWPCA. EPA has 
authority to require technology- 
based effluent guidelines/limita- 
tions. 


The specific language of the 
Florida Air and Water Pollution 
Control Act defining “pollution”!® 
and covering issuance of “water 
pollution operation permits’’®® 
clearly requires a showing of 
adverse impact on the receiving 
water before a pollutant can be 
controlled by Florida. This is not as 
stringent as the technology-based 
effluent guidelines/limitations 
discussed earlier in this article 
whose philosophy is, “If technology 
exists to control a discharge, it must 
be used even if there is no showing 
that the pollution discharged 
adversely affects the receiving 
waters.” The other section?! of the 
present state statute dealing with 
powers of the Department of 
Environmental Regulation allows it 
to “adopt...rules and regulations to 
carry out the intent and purposes of 
this act.”22 This language would 
seem to confine regulating 
authority to the “adverse impact” 
type provided for in the above- 
noted sections and not allow the 
making of technology-based 
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discharge limits. However, the next 
sentence in the same section states, 
“Any rules or regulations adopted 
pursuant to this act shall be 
consistent with provisions of 
federal law...relating to...effluent 
limitations...."" The question 
becomes, “Does this language 
authorize technology-based 
effluent limitations/guidelines 
when there is no other more specific 
authorization found anywhere in 
the Florida Air and Water Pollution 
Control Act, a large part of which 
was law long before federal 
technology-based limitations were 
conceived?” Apparently the 
Florida Department of Environ- 
mental Regulation answers this 
question, “Yes,” because its Rule 17- 
3.04 specifically adopts federal 
technology-based effluent 
guidelines/limitations. Even so, 
Florida does not appear to have 
adopted all federal effluent 
guidelines/limitations in its 
regulations but only those 
promulgated when Florida 
regulations took effect. 

A basic principle of administra- 
tive law is that regulations that are 
ultra vires the “authorizing” statute 
are invalid. Given the weak 
statutory authorization for the 
present regulations, it would 
strengthen Florida’s attempt to 
NPDES qualify if either the statute 
were amended specifically to 
authorize technology-based 
guidelines/limitations or the 
Florida Attorney General provided 
an opinion stating the statute does 
authorize such regulations. 

Secondly, variances from permit 
requirements are recognized and 
expressly allowed in two sections 
under present Florida law. One 
section expressly allows variances 
where “there is no practicable 
means known or available for the 
adequate control of the pollution 
involved.”2% Another section* 
authorizes the Department of 
Environmental Regulation to grant 
temporary operation permits for 
discharges into state waters which 
cannot qualify for a_ regular 
operation permit upon the finding 
of certain conditions spelled out in 
that section. Both sections would 
have to be eliminated since, aside 
from several arcane exceptions, 
all direct dischargers into state 
waters must have regular discharge 
permits. 
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Penalties for both civil and 
criminal violations of water 
pollution discharge permits have to 
exist for NPDES qualification. To 
meet federal standards, the 
criminal fines recoverable by the 
director of the Department of 
Environmental Regulation must be 
comparable to the minimum ($2,500 
per day) and maximum ($25,000 
per day) federal fines plus possible 
imprisonment of up to one year.%6 
Civil penalties comparable to the 
federal maximum of $10,000 per 
day would have to be provided.” 
These penalties must be available 
against permit violators and any 
other illegal dischargers. Presently, 
Florida law satisfies the federal 
standard for criminal punishment 
for some *% but not all violations of 
its water pollution law. As to civil 
penalties, the Florida law now 
provides for them “of such amount 
as to insure immediate and 
continued compliance’ with 
Florida’s Air and Water Pollution 
Control Act.?® The ambiguity in this 
language arguably encompasses the 
federal requirement, although 
greater specificity in the Florida 
statute is desirable given the 
magnitude of the federal penalty 
and the apparent federal desire to 
make it a significant deterrent. 


Another major federal require- 
ment for a _ state’s NPDES 
qualification is that which prohibits 
members of any board or body that 
approves NPDES permit 
applications or portions thereof* 
from receiving or having received 
during the previous two years, a 
significant portion of income 
directly or indirectly from a permit 
holder or applicant.*! The Florida 
Environmental Regulation 
Commission now must be 
composed of seven state citizens 
“representative of but not limited to 
interested groups including 
agriculture, real estate, environ- 
mentalists, the construction 
industry, and lay citizens.”3? Since 
these Commission members 
exercise exclusive standard-setting 
authority (with certain exceptions) 
and these standards may become 
part of a permit of a Commission 
member, the Florida law should be 
modified to preclude such a 
conflict of interest. One solution 
would be an express prohibition on 
any person responsible for 
approving NPDES permits, 
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including but not limited to 
Commission members from being 
an employee or receiving a 
significant portion of his/her 
income directly or indirectly from 
an NPDES permit holder or 
applicant. 


Conclusion 


Federal law now requires every 
discharger into waters of the United 
States to have an NPDES permit to 
do so. Florida law requires that 
every discharger into Florida 
waters have a state permit to do so. 
Given the redundancy of this dual 
permitting system to control water 
pollution — plus the fact that 
federal law specifically recognizes 
and encourages states to assume 
administration of the NPDES 
permit program — Florida should 
secure NPDES approval of its 
present water discharge program. 
This would eliminate the 
harassment, inefficiency, and 
confusion for dischargers created 
by the present arrangement 
administered by different 
governments. 


An NPDES-approved state water 
discharge program will not come 
without effort. Florida will have to 
modify parts of its Florida Air and 
Water Pollution Control Act and 
Environmental Reorganization Act 
of 1975 to issue permits satisfying 
federal law. Permits outstanding 
under present Florida law will have 
to be modified if Florida assumes 
the NPDES program. Florida’s shift 
from issuing its present permits to 
issuing permits under a_ state 
NPDES-qualified system will 
create more work for the 
Department of Environmental 
Regulation. 


Leadership at the state level is 
now needed if Florida is to NPDES 
qualify. NPDES qualification can 
demonstrate two positive things: 
the state can make reguiation less 
burdensome for the regulated, and 
the government can be brought 
closer to the people. Oo 


FOOTNOTES 


! Throughout this article section numbers 
will refer to sections of P.L. 92-500, not the 
U.S.C., unless noted otherwise. 

2 86 Stat. 816 33 U.S.C. §§1151 et seq. 
(Supp. 1973). 

3 Water Quality Act of 1965, Pub. L. No. 
89-234, 79 Stat. 903. 

‘Rules of the Department of 
Environmental Regulation 17-3.06. 

5 Fla. Laws 1967, ch. 67-436, §§1-27. 

®S. Rept. No. 92-414, 92d Cong., Ist 
Sess.42 (1971). 

7 33 U.S.C. §1342 (c)(3) (Supp. 1973). 

8 42 Fed. Reg. 2450 et seq. (1977). 

® 83 Stat. 852, 42 U.S.C. §§4321-47 (1970). 

10 33 U.S.C. §1371 (c) (1). 

1 33 U.S.C. §1316 (a) (2). 

12 42 Fed. Reg. 2450 et seq. 

13See Council ON ENVIRONMENTAL 
Qua.ity, ENVIRONMENTAL QUALITY, 
SEVENTH ANNUAL Report, 135-137, 180-181. 

14 197 U.S. 169 (1905). 

15 330 U.S. 386 (1947). 

16 The apparent reason for this is to escape 
National Environmental Policy Act of 1969's 
requirements which apply to federal but not 
state actions. Thus, when a state has assumed 
NPDES permitting authority, and it issues an 
NPDES permit to a discharger, this will be 
deemed a state, not federal action, and 
NEPA will not have to be complied with. 

17 California qualified on May 14, 1973; 
Oregon and Connecticut on September 26, 
1973; Michigan on October 17, 1973; 
Washington on November 14, 1973; 
Wisconsin on February 4, 1973; Ohio and 
Vermont on March 11, 1974; Montana on 
June 10, 1974; Nebraska on June 12, 1974; 
Georgia and Kansas on June 28, 1974; 
Minnesota on June 30, 1974; Maryland on 
September 5, 1974; Missouri on October 30, 
1974; Hawaii on November 28, 1974; Indiana 
on January 1, 1975; Colorado on March 27, 
1975; Wyoming on January 30, 1975; Virginia 
on March 31, 1975; South Carolina on June 
10, 1975; North Dakota on June 13, 1975; 
Nevada on September 19, 1975; North 
Carolina on October 19, 1975; New York on 
October 28, 1975. 

18 See generally 33 U.S.C. §1342 (Supp. 
1973). 

19 West’s Fia. Stat. ANN. §403.031 (2). 

20 West's Stat. ANN. §403.088 (3) (c). 

21 West's Stat. ANN. §403.061 (7). 

82 Td. 

23 West's Stat. ANN. §403.201. 

West's Fa. Stat. ANN. §403.088 (4). 

3 40 CFR §124.11. 

26 40 CFR $124.73 (h). 

Id. 

e.g. West's Stat. ANN §403.161 (3). 

89 West's Fa. Stat. ANN. 403.161 (4). 

30 West's Fa. Stat. ANN. §403.161 (5). 

31 40 CFR $124.94. 

32 Florida Environmental Reorganization 
Act of 1975, ch. 75-22, § 4 (7). 
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CALENDAR 


1978 


January 18-20—Florida Public Defenders Annual Midwinter Conference, 
Ramada Inn, Vanderbilt Beach, Naples. 

January 27-28—“The Road From Salvation To Success” presented by Economics 
and Management of Law Practice Section, Host International Hotel, Tampa. 

February 8-15—ABA Midyear Meeting, New Orleans. 

February 21-22—Florida Bar Examination, Parts I, II, III, Lakeland Civic Center. 

February 26-March 9—National District Attorneys Association Midwinter 
Meeting, San Francisco Hilton. 

March 2-4—Tenth Medical Institute for Attorneys, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 

March 9, 10, 11—Fourteenth Annual Assembly of Lawyers’ Title Guaranty Fund, 
Sheraton Twin Towers, Orlando. 

March 16, 17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 31-April 1—Young Lawyers’ Section Annual Convention, Omni 
International Hotel, Miami. 

April 14, 15—Academy of Florida Trial Lawyers Midwinter Seminar, Turtle Inn, 
Jacksonville. 

May 4-6— Young Lawyers’ Section Board of Governors Spring Meeting, Bahamas. 

May 7-12—University of Miami 33rd Annual Tax Conference, Eden Roc Hotel, 
Miami Beach. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 

June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 

June 28—Academy of Florida Trial Lawyers Legislative Seminar, Host 
International Hotel, Tampa. 

June 29—Academy of Florida Trial Lawyers Legislative Seminar, Omni 
International Hotel, Miami. 

July 25, 26—Florida Bar Examination, Parts I, II, III, Miami Beach Convention 
Center. 

October 24—Florida Bar Examination, Parts I, III, Jacksonville Civic Auditorium. 

November 2-4—Academy of Florida Trial Lawyers Annual Convention, Doral 

Country Club, Miami. 
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